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P-ROCEEDI-NGS
9:38 a. m

CHAI RPERSON GRI FFI S: Speci al public
neeting of the Board of Zoning Adjustnent for the
District of Colunbia, the 28th of June 2005.

My name is Geoff Giffis, Chairperson

Joining ne today is Ms. MIller, Vice Chair
and M. Etherly. Representing the National Capita
Pl anni ng Conmi ssion is M. Mnn.

We do have one case for deliberation in

our neeting this norning and we're going to get right

to it and then I will open up our public hearing of
which we will then go through all of the cases that
are on the agenda. | will expedite that and nove

ahead just very quickly and indicate that which |
repeat in a noment or so.

If I could have everyone turn off cell
phones and beepers at this time so that we don't
di srupt the transm ssion of which we are going to be
havi ng t hroughout the entire day.

Wth that, | et me say good norning to M.
My with the Ofice of Zoning and also Ms. Bail ey on
nmy very far right and why don't we nove ahead, M.
Moy, with the first case for a decision this norning.

MR,  MOY: Yes, sir. Good norning, M.
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Chai rman, Menbers of the Board.

The first case for decision naking is
application nunber 17327 of 1812 35th Street
Associ ates, LLC pursuant to 11 DCVR 3104.1 for a
speci al exception to allow an addition to an existing
single-famly dwelling under Section 223 not neeting
the | ot occupancy under Section 403 and side yard
requi renents Section 405 in the R3 District at
prem ses 1812 35th Street, N W That's in Square S-
1296, Lot 27.

The Board conpleted public testinony on
the application on June 7th, 2005 and scheduled its
decision on June 28, 2005. The Board requested
proposed findi ngs of fact and concl usi ons of law. The
filings were subnitted fromboth the Applicant and t he
party opponent in this case, Exhibits 38 and 39
respectively and I think well, the staff will concl ude
its briefing here and the Board is to act on the
nerits of the application.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch, M. My and | would note in Exhibit
Nunber 38 we had requested and kept the record open
for findings and conclusions from all participants.
Exhibit 38 is fromthe Applicant.

| woul d suggest, however, to the Board for
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a quick deliberation on whether we accept the
phot ographs that were attached to that as they are new
phot ographs not presented in the case. | would
support not accepting that into the record as all the
participants in the case did not have an opportunity
to address those or the issues and elenments in that.

In addition to that, there are adequate,
| think, photographs docunentation of the site and t he
adj acent properties that were, in fact, part of the
heari ng and were open for cross and testi nony, but | et
me hear from others.

MEMBER MANN: | agree with you. I n
additionthere was very little explanatory i nformation
attached to those photographs and as you said, no
opportunity for anybody to really discuss them and
t here was a photograph of the back yard in previously
subm tted i nformation

CHAI RPERSON GRI FFI'S:  Very wel | . Does any
Board Menber then object to not accepting those
phot ographs? Good.

Ms. MIler, if there's not objection --

VI CE CHAI RPERSON M LLER:  No obj ecti on.

CHAI RPERSON GRI FFI' S:  -- t hen we woul d, of
course, renove that then fromthe record and include

all those other aspects that were submtted.
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Let's nmove ahead then quickly into this
and | think setting up for my own deliberation | think
it was inportant to | ook at this case under 223 which
we do nunerous tines over and over again. This is a
-- a unique aspect that we have seen before and that
is that there is sonme substantial conpletion of a
project, but the point that | bring up in nmy own
t hought process and deliberationis | think with this
specific case | need to look at it as if it is just a
pure application that -- that the -- the -- the
drawings and the studies are -- are viewed and
presented and testified and then they're deliberated
for what they are as any other application is
anticipated to be.

There -- there is some conplication with
how it got to where it is. However, | think for the
presentation for us and as it was presented, this is
a straight 223 which, therefore, has to go and neet
the criteriumof that section.

| think the Ofice of Planning' s report is
-- is a-- is a good one. They have sone concern of
the massing in terns of the |ight, nore appropriately
shadows. The shadow studies that were done that were
submitted I think were an excellent representation of

the case that was being made by the applicant.
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My point is they were nmaking a case of
| ook at what a matter of right massing is and the
impact of mtter of right and having us set a
threshold of this is what matter of right is and,
therefore, you have to | ook at how that threshold is

i ncreased or decreased. Wat's the inmpact fromthat

| evel ?

| don't necessarily disagree with that
anal ysi s. However, therefore, then need to go to
well, this is not matter of right.

There i s obviously sone additional relief
that is sought and although | don't find it
concl usively persuasive in ternms of the -- the -- the
severity or the inpact of the shadows, | think in

conmbi nation with the other el enments or requirenents of
223 that -- that it has not been a persuasive case

made for approval of the special exception.

Two twenty-three sets off, and | think
appropriately so, very specific ideas and it is -- it
is the -- the direct inpact with the adjacent

nei ghbors for light, air, shadows. Use. Use. You
know, it's a kind of a | arge open-ended i dea of which
we -- we have -- are well versed in and -- and the
el ement s.

But, 223.2C1I| thinkisthecritical aspect
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of thisand | -- | knowthat | particularly and | know
the Board as a whole is very cautious of stepping into
the role of sonme sort of design review board as even
the | ast subm ssion of the applicant | believe it was
said, you know, of five people, we my have five
di fferent opinions of design.

But, 223.2 states, C, the addition
together with the original building as viewed fromthe
street, alley or other public way shall not
substantially visually intrude upon a character scale
and pattern of houses along the subject street
front age.

| think that -- ‘that -- that this
application actually fails in that regard and | think
that the -- the expert testinony of the architects
involved to speak to that of how this was a unique
character house, as | would interpret it as kind of a
bungal owwi th a pitched roof, that the addition set on
it had absolutely no connection with the existing

structure. The fenestrationwas totally different and

from-- fromthe professional -- the -- the expert
witnesses and | think fromthe -- the lay people, it
was agreed that it -- sonething was amiss with it.

Whet her you coul d characterize exactly what it is or

not, it certainly was not in keeping.
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And | found it very interesting and
important to | ook at establishing the character of --

of the neighborhood and it is as was testified and |

think I -- | definitely agree with the photographs
that it is in a -- an eclectic neighborhood.
It is an eclectic style, massi ng,

t opol ogi es, all of which. So, to say that how could
this not fit, I -- | can see that that is a strong
poi nt, but here's how !l see it not fitting.

Each of those individual buil dings that we
| ooked at and the other hones were on their own
holistic let's say. There -- there were nodern
houses. There were historic houses. There were, you
know, one story. There were three story.

Thi s, however , in looking at t he
particular site and the application, didn't work on
its own. Didn't connect itself and, therefore, becane
| found visually intrusive to the character and
pattern on the street frontage.

Let nme leave it at that for the tine being
and open it up for others in terns of their own
del i berati on.

Yes, M. Mann.

VEVMBER MANN: I'"d just like to support

your position on that. | think that this has been one
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of the clearest cases for nme where 222. -- 223.2C --
where -- where the application did not conply with the
requirenents of that section and I'm in total
agreenent wi th what you said.

CHAI RPERSON GRI FFI'S:  Good. Ms. Ml ler

VI CE CHAI RPERSON M LLER: | woul d concur
with both you and M. Mann with respect to 223.C and
note that we do give great weight to the Ofice of
Planning which found that this property visually
i ntrudes upon the character, scale, and pattern of the
houses al ong the street frontage.

But, |I'd also like to address 223.1A
because | -- | thought that there is a strong case
here that the light and air are unduly affected in
this case. Ofice of Planning found that based on t he
shadow studies and -- and | think also a site visit
and then we heard testinony from Ms. Stancioff.

It's a -- | nmean to the extent that her
yard was descri bed as being at tinmes in darkness, | --
| just found that quite conpelling and | didn't find
it persuasive that the applicant seenmed to indicate
that it -- it didn't seemto matter whether -- that --
that it was nore shadowed in fall and winter. | nean
| think that abutting properties are entitled enjoy

their yards in the fall and winter as well as the
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spring and sumer.

Also, | -- | wasn't convinced by the
argunment that just because a property as a matter of
right m ght cast a shadow that a -- a building being

al | oned under 223 has to be conpared to what coul d be

there as a matter of right. | think that we | ook at
it and see if -- if the light and air are unduly
affected and | think in this case that case was

strongly made.

CHAI RPERSON GRI FFI S: Good. Thank you
very much and just to correct, it was 223.2A is what
you were tal king about not .1 which I know you know.

kay. M. Etherly.

VI CE CHAI RPERSON M LLER:  That is correct.
Thank you.

MEMBER ETHERLY: Thank you very much, M.
Chair. I"d just like to associate nyself with the
remarks of ny colleagues and am prepared to nove
forward. Thank you.

CHAI RPERSON CGRI FFI'S:  Excel l ent. 1n which
case then if there's no further deliberations at this
time, | think it's appropriate to continue our
di scussi on/deliberation under a notion and then |
woul d nove that we deny application 17327 for the 223

whi ch would -- for the -- the properties at 1812 35th
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Street, NNW and ask for a second.

MEMBER MANN:  Second.

CHAI RPERSON GRI FFI' S:  Thank you, M. Mann.
| think it is anply put and all the coments that have
al ready been stat ed. | think again | would also
reference the Ofice of Planning's report which |
think articulated very well that which actually the
Board has conme to see also in the -- in the hearing on
the case and | think that the -- the case presented by
the opposition in terns of their witnesses and their
observations were very persuasive and I'|l1 open up for
any ot her further discussion, deliberation.

If there's -- yes, Ms. Mller.

VI CE CHAI RPERSON M LLER: Il -- 1 just
t hought of -- | want to note that we have on the
record aletter fromANC 2E al so expressi ng opposition
to the requested special exception relief.

CHAI RPERSON GRI FFI'S:  Good. | appreciate
you bringing that up. Gay. Anything else then? |If
there's nothing further, then we do have a notion
before us. It's been seconded. 1'd ask for all those
in favor the notion signify by saying aye.

(Ayes.)

CHAI RPERSON GRI FFI S: An opposed? Very

wel | .
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MR. MOY: Yes, sir, staff would record t he

vote as 4-0-1. This is on the notion of the Chairnman
to deny the application. Seconded by M. Mann. Al so
in support of the notion Ms. MIler and M. Etherly
and we have a Zoning Comm ssion nenber not
participating on this application.

CHAI RPERSON GRI FFI' S: Excellent. Is there
any other business for the Board in the norning
neet i ng?

MR,  MOY: No, sir, that conpletes the
speci al public neeting.

CHAI RPERSON GRI FFI S: Excel | ent. Very
well then. | will adjourn the special public neeting
and sinultaneously call to order our public hearing
and al so invite our Zoning Conm ssioner to cone out
and join us.

Again, let nme introduce nyself. 0]
course, | amGeoff Giffis, Chairperson. M. Mller,
the Vice Chair, is with us and M. Etherly.

Representing the Nati onal Capital Planning
Commi ssion is M. Mnn and representing the Zoning
Comm ssion with us this nmorning is Ms. Mtten.

Copies of today's hearing agenda are
avai |l abl e for you. They are | ocated on the wall where

you entered into the hearing room Please pick one
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up. You could see what we will be getting to this
nor ni ng.

As | indicated earlier, | will reiterate
now. It would ask that people please turn off cel

phones and beepers or any noi se nmaki ng devi ces so t hat
we don't disrupt our transm ssion.

W are transmtting all of our proceedings
in tw fashions. Mst inportant, of course, is the
court reporter sittingto ny right who is creatingthe
official transcript.

W are al so being broadcast live on the
O fice of Zoning's website.

So, at t endant to that, there are
addi tional things that we woul d request.

Prior to comng forward to speak to the
Board if you are going to provide testinony, we ask
that you fill out two witness cards. Wtness cards
are available at the table you entered into the
heari ng roomand they're also right in front where you
wi |l provide testinony. Those two withess cards goto
the recorder prior to com ng forward.

When you are ready to provide testinony,
have a seat. You will just need to state your name
and address for the record once and then proceed with

your testinony.
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The order of procedure for special
exceptions and variances is first we hear from the
applicant and their case presentation.

Second, we wll hear any GCovernnent
reports attendant to the application.

Third, we would hear from the Advisory
Nei ghbor hood Conmmi ssi on presentation of their report.

Fourth, would be persons or parties in
support of the application.

And fifth, would be persons or parties in
opposition to an application.

And, si xt h, finally, we give the
opportunity to the applicant to give any rebutta
testimony or concl usi ons or summations for the Board's
under st and.

|"mgoing to try to skip through sone of
t hese things that aren't absolutely required, but |et
nme just state that, of course, cross examnation is
allowed in all proceedings of contested cases by the
parties in a case. The applicant and the ANC are
automatically parties in a case and then any other
parties that are established by the Board would be
abl e to conduct cross exam nation.

The record wll be <closed at the

concl usi on of each case except for any material that
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the Board specifically requests and we will be very
specific on what is to be submtted and when it is to
be submitted into the Ofice of Zoning.

It isinportant to understand that because
as you' ve seen this nmorning briefly, our deliberation
is based solely on the case that's presented in front
of us. Solely on a case that's created today.

So, anything that you would | i ke the Board
to deliberate on that is, in fact, germane to the
case, that should be submtted either in witing or
testinmony today or we will ask it to be submtted

The Sunshi ne Act requires that the public
heari ng on each case be held in the open and before
the public and consistent with the Sunshine Act and
al so with our rul es, regul ations, and procedures, this
Board at tinmes enters into executive sessions.
Executive sessions are utilized for the purposes of
reviewi ng records and/ or deliberating on a case, but
again, all that is based on just the record that's
created before us.

| think that -- let ne say a very good
norning againto M. My and al so Ms. Bailey on ny far
right with the Ofice of Zoning.

Ms. Monroe is with the Ofice of Attorney

General also with us.
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Let me ask Ms. Bailey if you are aware of
any prelimnary natters before the Board?

MS. BAILEY: M. Chairman and t o everyone,
good nor ni ng.

Swearing in of the witnesses is the only
prelimnary matter that the staff has at this tine.
So.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmuch. Prelimnary matters, of course, are
t hose which rel ate to whether a case will or shoul d be
heard today. Requests for postponenent, continuances
or withdrawals are elenments of prelimnary matters.

| woul d ask that everyone present today if
they have any prelimnary matters for the Board's
attention and if they do, they can cone forward at
this time and have a seat at the table as an
i ndi cation of having a prelimnary natter.

Not noting anybody conming forward at this
time with a prelimnary matter, let's nove ahead t hen
and Ms. Bailey is going to swear all those folks in
that are going to be addressing the Board today. So,
| would ask you to please stand and give your
attention to Ms. Bail ey.

MS. BAI LEY: Pl ease rai se your right hand.

Do you solemmly swear or affirm that the testinony
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that you will be giving today will be the truth, the
whol e truth, and nothing but the truth?

CHAI RPERSON GRI FFI S: CGood. Thank you
very much.

In that case, Ms. Bailey, | think we're
ready to proceed.

M5. BAI LEY: Thank you, M. Chairnan.

The first case is Application Nunber 17340 of Jason
and Sandra Nel son and it's pursuant to 11 DCVR 3104. 1
for a special exception to all ow a rear two-story
additionto asingle-famly rowdwelling under section
223 not neeting the | ot occupancy requirenents, that's
section 403, and open court requirenents, that's
section 406. The property is zoned R4 and it's
| ocated at 1515 A Street, S.E., Square 1072, Lot 45.

CHAI RPERSON (Rl FFI S: Excel | ent. CGood
norni ng. How are you?

M5. FOALER: Good norni ng.

CHAI RPERSON GRI FFI' S: Ready?

M5. FOMLLER: Yes, |'mJennifer Fow er of
1742 D Street. |I'mthe architect on the project.

CHAI RPERSON GRI FFI'S:  Excellent. Let ne
just ask quickly before you introduce actually the
applicant that's sitting next to, is anyone el se here

to give testinony -- provide testinony to 173407
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Anyone present? Not noting any indication of others
present at this tine. Let's nove ahead.

M5. FOALER:  Ckay.

MS. NELSON: |'m Sandra Nel son of 1515 A
Street, S.E.

MR. NELSON: And I'mJason Nel son, 1515 A
Street, S.E.

CHAI RPERSON GRI FFI S: Excel | ent. Ckay.
And, of course, this is a 223. Let nme ask if you
would like to give brief presentation of testinony.
| think the record is substantially conplete if not
fully conplete and so, you can rest on what's been
submitted, but I'll give you the opportunity to
hi ghl i ght any of the el enents.

M5. FOALER: Ckay. | just wanted to -- to
note that, you know, there's an existing one-story
addi ti on we're proposi ng on noving i ncreasing the | ot
occupancy from 58 to 65 percent and proposing to
mai ntain the five foot open court.

W feel likeit's going to be a -- a vast
i nprovenent to the alley and we have support of many
of the neighbors. In particular, the neighbors on
either side have witten letters of support and we
al so have support fromthe O fice of Planning, Capitol

Hi |l Restoration Society, and the ANC 6B.
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CHAI RPERSON GRI FFI S: Excel | ent. Ckay.

And -- and you -- you've indicated you have | etters of
support. We do have letters of support, of course,
Exhibit 21, 7, and 7A Huh. Well, 21 and 7 nmaybe
from1535 A Street and 1517 and then the Capitol Hil
Restorati on Society.

In -- in speaking with other neighbors,
were there any other issues that were brought up in
terms of light and air, use, privacy of the adjacent
properties?

MR. NELSON: No, none.

CHAI RPERSON GRI FFI'S:  Ckay. And | noted,
of course, in the drawi ngs, they showed very well and
adequately, the fact of howit's -- it's extendi ng out
just a little bit further than the existing adjacent

properties. O course, it |ooks rmuch | arger addition,

but when you look at it, it actually has -- it's
lining up.

You has fenestration on the -- |I'm going
togojust -- if you' re |looking at the drawi ngs on t he

right side which --
M5. FOMLLER: The east side.
CHAI RPERSON GRI FFI'S:  -- east side.
M5. FOALER  Yes.

CHAlI RPERSON GRI FFI'S: And do those -- are
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those -- is there -- is there any wi ndows on 1517 at
all on that elevation? On the west elevation?

M5. FONLER. They have wi ndows -- they do
have a wi ndow facing --

MR. NELSON:. | believe that they do. Yes.

CHAI RPERSON GRI FFI'S: Okay.

M5. FOALER  Yes.

CHAI RPERSON CRI FFI S: And | would note
that 1517, of course, is one of the letters of support
of the neighbors. M. or Ms. Richards. | s that
correct?

M5. FOALER:  Um hum

MR. NELSON: Correct.

M5. FOALER  Yes.

CHAI RPERSON GRI FFI S: Ckay. So, she's
aware. She's seen, of course, the --

M5. FOALER  Yes.

CHAI RPERSON GRI FFI'S:  -- the el evation.

MR. NELSON: Yes.

CHAI RPERSON GRI FFI'S:  Okay.

M5. FOALER: And on the second | evel, the
wi ndows are going to be high so that --

CHAI RPERSON GRI FFI'S:  Right.

M5. FOMAER: -- they're just really

providing light rather than anything el se.
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CHAI RPERSON GRI FFI'S: | ndeed.

M5. FOALER  Yes.

CHAI RPERSON GRI FFI'S:  Okay.

M5. FOMLLER: Another thing to point out if
you | ook at the rear photograph, the -- there's a --
an addition that's begun construction | guess three
houses to the -- the east that's com ng out about the
di stance that this proposed addition would conme out
and I'mnot sureif -- it looks like it's been halted.
It's cinder block at this point and it's been sitting
that way for awhile. But, just to -- and |' mnot sure
if they had approval. So, they're not, but just as a
reference, there is another addition that comes out
about that far three -- three stories -- three --
t hree houses down.

CHAI RPERSON CGRI FFI' S:  Okay. Anything el se

t hen?
M5. FOALER  No.
CHAI RPERSON GRI FFI'S:  Questions?
MEMBER MANN: | have a questi on.
CHAI RPERSON GRI FFI'S: Yes, M. Mann.
VEVMBER MANN: It doesn't necessarily go
towards the nerits of the case, but | was a little

curious. The OP report notes that the property is not

within the Capitol H Il Hi storic District.
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MS. FOMER Right.

MEMBER MANN:  Right. And yet, you had the
approval fromthe Restoration Society. How did that
cone about ?

M5. NELSON: We received a letter and we
were told -- Jennifer contacted the president and we
were we're -- we were an area of interest.

M5. FOALER: Yes, they have an area of
interest. It's just outside of the historic district.
They could inpact the historic district being so
cl ose.

MEMBER ANN: | see. So, at their
request, then you presented themthe infornmation?

M5. NELSON: Yes.

M5. FOALER  Yes. Yes.

M5. NELSON: Correct.

MEMBER MANN:  Ckay.

M5. FOALER: Wi ch we were surprised, but
we were happy to do it.

MEMBER MANN. Ckay. Thank you.

M5. FOALER:  Sure.

CHAI RPERSON GRI FFI'S:  Excel | ent questi on.
Anything el se fromthe Board at this tine?

Very well. Let's nove ahead then to

Government reports and get the -- let's address the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

25

Ofice of Planning's report.

M. THOVAS: Yes, good norning, M.
Chai rman, Menbers of the Board.

|''m Karen Thomas with the Ofice of the
Pl anni ng.

It seens that this application is fairly
straightforward. It neets the special exception test
of Section 223 for light, air, and privacy and,
therefore, we would stand on our reconmendation of
approval as stated in our report.

Thank you.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch

Questions fromthe Board of the Ofice of
Pl anni ng?

Does the applicant have any cross
exam nation of the Ofice of the Pl anning?

M5. FOALER: No. Thank you

CHAI RPERSON GRI FFI'S:  You have the report

| take it.

M5. FOMLLER: Yes, we do.

CHAI RPERSON GRI FFI S: Excel | ent. Ckay.
In which case, let's nove ahead. | don't have ot her

attendant gover nnent agency reports except that which

we've nmentioned from the Capitol H Il Historic
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District of which you are in their sphere of
i nfl uence.

Let's nove ahead to the ANC-6B. |s ANC- 6B
represented today? Not noting anybody personally
here, we will take note of Exhibit 22 which indicates
that it was unani mously 10-0-0 voted to support the
application at its regular scheduled and properly
noti ced neeting.

Any comments fromthe Board on that? Very
wel | .

Does the applicant have any additional
informati on based on that?

M5. FOALER  No.

MS. NELSON:  No.

CHAI RPERSON CGRI FFI'S: Excel l ent. 1n which
case, let's nove then further al ong.

Let nme ask if there are any people,
persons present to provide testinony either in support
or opposition to 17340 at this time to conme forward.

Not noting anybody present to give
testinony either in support or in opposition, the case
| think we can turn over to you for an cl osi ng renarks
t hat you m ght have.

M5. FOALER: | would just like to thank

the -- the Board for your tine and for the Ofice of
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Pl anni ng' s t horough report.

MR. NELSON: Yes, thank you.

MS. NELSON: Yes, | second that or third

CHAI RPERSON GRI FFI S: | ndeed. Any | ast
guestions fromthe Board? Carifications?

Very well, | think we ought to nove ahead
then and | would nove approval of Application 17340
for 1515 A Street, S. E. under 223 which would all ow
the two-story rear addition for the existing single-
famly row dwelling and ask for a second.

M5. MTTEN:. Second.

CHAI RPERSON CGRI FFI'S:  Thank you very much,
Ms. Mtten. | think it is very clear and | think
great reliance on the excellent analysis inthe report
of the Ofice of Planning and al so the subm ssion of
the applicants and their representatives in terns of
the graphic drawing representation and also the
narrative explanation of howit neets the test of the
speci al excepti on.

It is very clear that no evi dence has been
raised in terns of this unduly inpacting the |ight,
air, privacy, use, enjoynent and it certainly has not

been evident that it would nobve away or intrusive --
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visually intrude on the character fromthe front or
the alley and | think it is properly support ed.

l'd open it up for any further
deli beration by anybody. Very well.

Not seeing any indication of it, | -- we
do have a notion before us, been seconded, and | ask

for all those in favor signify by saying aye.

(Ayes.)
CHAI RPERSON GRI FFI S: And opposed?
Abstaining? Very well. Wy don't we record the vote?

MS. BAILEY: The Board has voted 5-0-0 to
approve the application. M. Giffis nade the notion.
Ms. Mtten seconded. M. Mann, Ms. MIller, and M.
Etherly are in agreenent and we're doing a sumary
order, M. Chairman?

CHAI RPERSON GRI FFI'S:  Excellent. | don't
see any reason why we wouldn't waive our rules
regul ati ons unl ess Board Menbers or the applicant have
any protest to that and we could issue a sunmary
or der.

M5. NELSON: Thank you.

CHAI RPERSON GRIFFI'S:  Very well. Thank
you very rmuch

M5. NELSON: Thank you.

M5. FOALER: Thank you
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CHAI RPERSON GRI FFI'S:  Good | uck and enj oy

t he addition.

M5. NELSON: Thank you.

MR. NELSON: Thank you very much

CHAI RPERSON GRI FFI S: Ckay. Let's nove
ahead then to the next case, Ms. Bailey, when you are
ready.

MS. BAILEY: That is Application 17341 of
Si mon Bel | and John Roegner pursuant to 11 DCVR 3103. 2
for a variance from the | ot occupancy requirenents
under section 403, a variance from the rear yard
requi renents under section 404, a variance fromthe
court requirements under section 406, and a vari ance
from the nonconformng structure provisions under
subsection 2001.3 to allow a rear addition to a
single-famly row dwelling. The property is -- the
property is zoned R4 and it's located at 919
Westm nster Street, N.W, Square 362, Lot 199.

CHAI RPERSON GRI FFI S: Excellent. W're
just delaying a nonent while M. Gell cones up to the
t abl e because I knew he was around sonewhere. There
we are. Good and the Ofice of Planning is with us
al so which is inportant.

Ckay. Wen you're ready, M. Cell

MR, CELL: Thank you, M. Chairnman.
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Sorry. | -- 1 anticipated that you would take a few
nore mnutes than you did.

First, | want to thank you for granting
M. Davis his special exception tw weeks ago. He --
he handled it apparently very well and the Board was
kind to himand | just wanted to say t hanks because |
was -- | had hel ped him

This is -- this is a variance case. Do
you renmenber M. Davis? Yes.

This is a variance case at 919 West m nster
Street, NW Wth ne is Sinon Bell one of the owners
of the house and he has a statenent.

CHAI RPERSON GRI FFI'S: Wl |, actually, let
mne -- let me interrupt you before you go to that
because, M. Cell, | think was want to entertain a
couple of mnutes, brief mnutes, discussion on the
appropri ateness of this application whether it should
be here or not and what's actually covered.

| know that you had brought up sone of
those and | think it's worthwhile for the Board at
| east to hear if not address themin terns of whether
t hi s shoul d be a variance or not and whether 2001.2 is
actually controlling and that is, of course, the
nonconform ng structure conform ng use section which

r eads "Ordi nary repairs, al terations, and
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noderni zations to structures including structural
alterations shall be permtted.” Now, of course, it
says "except as provided in 2001.11 and 2001. 12" of
which | don't think | have any pertinence to this case
as this is not an antenna.

MR CGELL: It occurred to ne that -- that
the Board could treat this differently. Could treat
this rather as a -- rather than a variance case as
sinply a matter of right alteration.

I n point of fact, M. Bell and Dr. Roegner
are reducing the nonconformty and -- and while the
regul ations don't precisely address that point, the
only expansion that one could even imagine is the
addi ti on of a deck which doesn't expand the FAR or the
| ot occupancy or -- or any of the -- any of the -- the
factors that normally are considered in a variance
case and it seened to ne that the Board could
interpret the regulations to permt themin fact to --
totreat this as a matter of right and sinply not --
and sinply as an alteration or nodernization.

And | just wanted to give the Board that
alternative which -- you know, which |I would -- |
woul d advance. However, if -- if the Board felt that
it really does conme within 2001, then certainly, |

t hi nk we' ve made a very strong case for the -- for the
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vari ance - -

CHAI RPERSON GRI FFI'S:  Ri ght.

MR, CELL: -- under uni queness and
exceptional physical conditions.

CHAI RPERSON GRI FFI S: | ndeed. So, if |
understand you correctly, what you -- what you're
stating is in order to nove into 2001.3 which says
enl argenents or additions may be nade to the structure
provi ded that the | ot occupancy is nmet of which this
appl i cation does not neet the required | ot occupancy.
In order to do that, this is not an enlargenent from
-- fromyour testinony because it's actually reducing.
It's not adding on to. It's actually reducing what
was there.

MR. GELL: And that's right.

CHAI RPERSON GRI FFI'S:  Except for this --
this deck on top of a roof and what you're saying is
that that's not an enlargenent or an addition as it's
| ooked at through the zoning regul ati ons because it
doesn't inpact anything that's actually regul ated
within the regulations. That is, it doesn't inpact
t he hei ght of the buil ding.

MR, GELL: Umhum Right.

CHAI RPERSON GRI FFI S: It doesn't inpact

the Il ot occupancy. It -- it doesn't inpact the FAR
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So, how could it be categorized under 2001 as sone
sort of enlargenment or addition for -- for zoning
pur poses?

MR GELL: And M. Bell had told ne on a
nunber of occasions that he -- he thought that that
was a reasonable interpretation, but apparently, it
was not one that had traditionally been accepted by
the Board. Perhaps, they hadn't had it presented to
them squarely. So, he felt that he was duty bound to
sinply say no, you've got to go get a variance. But,
it would -- it would have been his -- his preference
to be able to grant these sinply as nodernizations.
It seened an appropriate tinme to raise the issue.

CHAI RPERSON GRI FFI'S:  Right. Indeed, so.
Let ne have any other Board Menbers if they have
guestions at this time. M. Mller

VI CE CHAI RPERSON M LLER: M. Cell, I'm
wondering if you can expand upon how this case falls
into one of the categories of either ordinary repair,
alteration or nodernization.

MR, GELL: W were expecting M. Zapatka
to be here, the architect and I -- | think we were
thrown off by the fact that there was a case before
us. He may, in fact, even arrive in a few m nutes.

The -- the di fference bet ween an expansi on

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

34

and nodernization it seenms to me is -- is -- is a
subtle one in sone cases, but | see an expansion as
actual ly increasing those elenments that are regarded
as nonconform ng rather than just nmaking alterations
tothe -- to the structure that's there already.

Changi ng the surface of the second fl oor
roof it seens to me was not an expansion in any -- by
any stretch of the i magi nati on and addi ng a very, very
| ow fence or -- or parapet or -- or sonething would
not as well be an expansi on.

It's -- it"'sreally a change in the use of
the roof which is not, you know, not prohibited
certainly in -- in that district. It is -- it is a
noderni zation certainly and it nmakes the house much
nore |livable. Oher people in the nei ghborhood have
done simlar things. They -- they do have decks.

And in this case, getting back -- back to
the -- to the aspect of practical difficulty, he
woul dn't have a backyard given the fact that he's
going to have the parking there which also hel ps the
nei ghbor hood because that's two cars that aren't goi ng
to be fighting for space on the street, but he
woul dn't have anyplace outside to recreate if he
couldn't use the roof in that respect.

|'"'m not sure if that's responsive, but
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that's how | would -- | would view nodernization
Perhaps, there's a nore technical explanation of it
that | haven't seen

CHAI RPERSON GRI FFI'S:  So, really in you --

your point this -- this whole application is here for
this deck. |Is that correct?

MR GELL: It is a nonconformng
structure.

CHAI RPERSON GRI FFI'S:  Sure.

MR. GELL: There's no question about it
and -- and if -- as far as | -- as far as | can tell,
there's nothing in our application that -- that could
possi bly be consi dered an expansi on except the deck if
t he Board chooses to nake it so.

He's -- he's taking off a porch and -- and

that's -- that's an aspect of nodernization because
it's -- it's unsafe structure to begin wth.

But, he -- he could renodel that porch
certainly within the -- the rules of 2001 as a matter
of right and nmaintain -- nmaintain the |ot occupancy
and -- and -- and nonconformity as it is.

VI CE CHAI RPERSON M LLER: Are you sayi ng
you could do that because that would fall ordinary
repair?

MR, GELL: That's correct.
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VI CE CHAI RPERSON M LLER:  Ckay.

CHAI RPERSON Rl FFI S: Yes, it's an
interesting piece. | mean as | read 2001.2 and
actually | think as the Board has -- has | ooked at it
bef ore as ordi nary repairs, al terations,

noderni zati ons of structure, structural alterations,
it nmeans as long as you' re not changi ng the massing,
the -- the envelope that's there you pretty nmuch can
do what ever you need to do in terns of zoning. Ri ght?

And certainly it -- we wouldn't preclude
one fromnoderni zi ng things especially for life safety
aspects and that may not step into this. So, it does
go to as you've stated as | understand you correctly
is well, you -- you could have just enclosed the --
the porch that's there and -- and done with what you
want ed, but you're actually reducing it.

So, does that kick it into sonething
di fferent than 2001.2 and then as you have added this
deck onto the top of that structure, does that nove

you out of 2001. 27

MR CELL: Can | -- may | just add that
t hi nk t he word noder ni zati on adds -- adds sonet hing to
the notion of rehabilitation or -- or, in fact,
repair. Wth repair or rehabilitation, vyou're

essentially doing exactly what has been done before,
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but sinply newer materials.
Moder ni zation permts you to use the
property perhaps to -- to restructure the interior

speaki ng of other kinds of nobdernization so that you

can use it in different ways. Maybe noving an
interior wall. Perhaps changing, you know, turning a
roominto a kitchen that had -- had previously been a
dining room It's -- it's these kind of changes and

| think changing a roof into a deck falls wi thin that
category of permtting youto use it ina-- in a nmuch
nore nodern way that -- that corresponds with -- with
the way we |live our lives today perhaps differently
fromthe way they did 20/30/50 years ago.

CHAI RPERSON GRI FFI S: Yes, | don't see
much that you could not do in 2001.2 even under our
owmn definition of alterations in 199. O course,
additions aren't defined which is the problem

MR. GELL: That's right.

CHAI RPERSON GRI FFI'S: And then what puts
that intoit. GCkay. Yes, Ms. Mller.

VI CE CHAI RPERSON M LLER: |' mj ust curi ous
by sonething you just said. |Is there a trend now away
fromporches to rooftop -- roof terraces?

CHAI RPERSON GRI FFI'S:  Is that the nodern

novenent ?
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VI CE CHAI RPERSON M LLER: s that the

nodern -- right? The nodern way we're |iving.

CHAlI RPERSON CRI FFI S: M. Cell, do you
have authority to answer that question?

MR GELL: l -- I -- | would need sone
expert advice on that. | --

CHAI RPERSON GRI FFI'S: R ght. Right.

MR GCGELL: -- 1 am-- |I'mnot the right
person to ask.

CHAI RPERSON GRI FFI S: These ol d sl eepy
por ches. O course, your porch is three feet 11
inches. Not nuch use.

MR. BELL: IT's essentially an old rnud
roomand it was for the addition of the privy in 1905.

CHAI RPERSON GRI FFI'S:  Correct.

MR BELL: That's the reason it's there
and the original 1905 privy is still inside the porch.
Kind of interesting.

CHAI RPERSON GRI FFI' S:  Fasci nati ng and t hen

you don't -- you don't anticipate them com ng back.
Huh?

MR. BELL: | hope not.

CHAI RPERSON @RI FFI S: That would be
sormet hi ng. Ckay. Any other questions then?

Carifications?
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| think it would be appropriate to hear
fromOfice of Planning if they wanted to weigh in on
this issue as they did address it in their plan or
their analysis. |If they want to just take on conment
of whether the -- this is required relief or whether
it falls under 2001.2. Not that you're required to,
but give you the opportunity.

MR. MORDFI N. Ckay. Thank you, Chairman.
St ephen Mordfin with the Ofice of Planning.

And our interpretation had been that we
thought that it needed the variance rather than
falling under 2001.2 because we viewed it as an
expansion rather than an ordinary repair or -- or a
noder ni zati on

So, under that assunption, we had prepared
the -- the staff report as you see before you
recommendi ng approval of variances in order to --

CHAI RPERSON GRI FFI'S:  Right.

MR. MORDFIN. -- provide the -- the roof
deck.

CHAI RPERSON GRI FFI'S: Okay. And is there
-- is there information you could provide us on how
you established that it was an expansi on or were you
| ooking at it as the -- the application is comng

f orwar d. So, that's the way you're -- you're --
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you're viewing it and analyzing it.

MR.  MORDFI N: W just viewed it as an
expansi on because it is an additional area that's then
expanding the size of the living area of the unit.

CHAI RPERSON GRI FFI'S:  And that's tal king
about the roof deck itself.

MR. MORDFIN: And that's tal ki ng about the
roof deck itself.

CHAI RPERSON CGRIFFI'S: | see. | see.

MR MORDFIN: The -- the renoval of the
rear porch we saw as viewed -- that's sonething they
could do as matter of right. That doesn't affect
anyt hi ng even though it does bring the lot closer to
conformance with the existing regulations of the R4
district, but because they needed the permt in order

to construct the roof deck, we viewed this as

vari ances.

CHAI RPERSON GRI FFI' S: Ckay. Okay. That's
hel pful. | appreciate that. Ckay.

Any questions fromthe Board?

MR GELL: | -- 1 mght just -- just add
one -- one thing. This notion of saying that -- that

it could be considered a nmatter of right is not
somet hi ng t hat had been i n our previous justification.

This canme about as | was revising it for the pre-
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hearing statenment and | realized that the discussion
| had put in there on section 223 really was not
appl i cabl e.

So, the Ofice of Planning had not had a
chance really to consider the argunment in any kind of
nmeani ngful way prior to their doing their report. |
believe that's correct.

CHAI RPERSON GRI FFI'S:  Ckay. Ms. Ml er,
di d you have somet hi ng?

VI CE CHAI RPERSON M LLER:  Could -- could
you -- M. Mrdfin, could you explain what you neant
by expanding their living space with the roof deck?

MR MORDFI N: | believe the roof deck
provides additional living area for the unit.
Currently, the area above the kitchenis -- is a roof
in which you would not -- would not provide any
addi ti onal space for themto -- for the occupants of
the dwelling to do anything.

He converted it into a roof deck and then
it does provide sone living area, sonme space that you
would want to go to as opposed to a roof which is
there functionally to shelter the kitchen

VI CE CHAI RPERSON M LLER: | mght be
m ssi ng sonet hing, but what about the roof -- what

about that porch that's being taken down.
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MR. MORDFIN: Well, the porch does provide

living area. | guess you -- but, this is a different
-- it's a separate area. The roof of the kitchen is
separate fromthe porch which is at the rear of the
ki t chen.

So, even though maybe you're tradi ng one
for the other, it's an interesting concept. | haven't
t hought of it that way before. That maybe you're
exchangi ng one for the other.

CHAI RPERSON GRI FFI'S:  Very wel | .  Anyt hi ng
el se? Followup from the Board to the Ofice of
Planning? M. Gell, do you have anything el se from

the Ofice of Planning or anything else you' d like to

provi de?

MR. GELL: | have no questions.

CHAI RPERSON GRI FFI'S: Okay. There it is
t hen. Let's quickly figure out which direction we

want to go on this. Let nme take coments on that.
One, we could look at this as a -- a --

falling under 2001.2 and, therefore, find that relief

is not required in this application or we would nove

ahead to hear the variance cases on this and that

would be for -- as | think is a fairly consensus
opinion for the -- the roof deck on top of the kitchen
ar ea.
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Comments on that.

MEMBER MANN: | think they should be
allowed as a matter of right and | haven't heard
anything this norning that nmkes ne feel any
differently.

CHAI RPERSON GRI FFI'S: Okay.

MEMBER ETHERLY: M. Chair, | would -- I'm
somewhat on the fence no pun intended here, but would
there perhaps be a point at which a deck of this
nat ure woul d not be accept abl e under the scenari o t hat
we're contenplating? Wiat |I'minviting is perhaps
some -- sone rely fromny -- froma -- ny coll eagues
as to what would take this deck out of the area of
bei ng --

CHAI RPERSON CGRI FFI S: | think that's an
excel l ent question. Let ne address that and open it
up for others to address.

| think the minute this deck inpacted
sonmet hing that was regulated within the regul ati ons.
So, that would be if it inpacted the height of the
building or how high -- it would inpact the |ot
occupancy. |If there was a portion of this exterior
t hat was actually covered that may have then fallen to
an FAR calculations although that wouldn't be

pertinent to this zone district or whether it inpacted
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the side yard, for instance, or anything of that

nat ure.

As it's coming in, it's sitting on top of
the existing massing or the -- the massing as it's
proposed. | -- | don't see where it actually steps

into being controlled or rises to the level of relief
required.

But, let ne open it up to others. Me.
Mtten.

M5. MTTEN: | -- | think the Chairman has
articulated it really well and | think just remenber
-- you know, just -- it -- it -- without focusing on
t he specific words of the ordi nance, think about what
the BZA exists to do and it's to grant relief and if
no relief is required, then sonebody doesn't need to
be here. So, | agree conpletely with the position of
the Chair.

MEMBER ETHERLY: Wth an expl anation, M.
Chair, |I'mprepared to nove forward.

CHAI RPERSON CRI FFI S: CGood. I n which
case, then | just need to figure out the technica
process of how we do this and what it actually would
evidence itsel f and we have actually renoved relief in
applications before. We've actually -- |1 don't

recal | . | sonewhat recall
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Anyway, let ne ask M. Monroe then if
we' ve found, would we issue sone sort of order?

M5. MONRCE: | think you can dismss the
application. | think you can do it orally. If you
prefer to do a summary order dismssing the
application because no relief is required, that would
be fine, too.

CHAI RPERSON GRI FFI'S:  Good. Yes, | think
t hat woul d be appropri ate.

Ms. Mtten indicated that the applicant
could withdrawand | -- | absolutely agree with that.
My difficulty would be if they went then to t he Zoni ng
Adm ni strator.

MS. MONRCE: Um hum

CHAI RPERSON  GRI FFI S: The  Zoni ng
Adm nistrator could just ook at it and say well, you
withdrew. | need to send you back again.

So, let me hear fromcoments unless it's
-- or let me hear if it's a consensus fromthe Board
then that we woul d dism ss this application and i ssue
a sunmary order that indicates that the Board has
found that this falls fully within 2001. 2 and does not
require relief.

| s there any opposition to that position?

Ms. MIler, coment?
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VI CE CHAI RPERSON M LLER: No opposition.

| -- 1 -- | would suggest that that's exactly what we
should do and | think that it falls wunder
noder ni zati on under 2001. 2.

CHAI RPERSON GRI FFI'S:  Okay. Then before
we have a notion, | note that the ANCis present. |If
t hey have comment on this specific issue, we could
take that now M. Spalding, if you have any.

MR SPALDING Not at this tine. So --

CHAI RPERSON GRI FFI'S:  Okay. No -- no need
to provide comrent then. Ckay.

I n whi ch case, we've heard fromeverybody
then that needs to speak in ternms of the Board and
very well. Then we'll take that as a consensus.

Yes, Ms. Mtten.

M5. MTTEN. | just wanted to say since
M. Gell shared with us that in the past he's had
conversations with the Zoning Adm ni strator and that
this has been fornmalized as -- as a position that it
woul d be perhaps appropriate for the -- the BZA
wi t hout focusing on this case per se or using this

case as an exanple, whatever you want, but to give

some direction, you know, that -- so that this doesn't
happen to, you know, future applicants. But, you
know, to -- to nmake it clear that in the event that
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relief is requested even though there m ght be sone
reduction, but there mght be an inpact on another
el ement .

Li ke here, we had three different areas
that were being inpacted. Those would be cases that
we would want to see, but sort of to -- to give the
Zoni ng Adm ni strator sone confort that cases such as
this, you know, he or she should feel free to exercise
their discretion and -- and, you know, approve as a
matter of right.

CHAI RPERSON CGRI FFI' S:  Excel I ent and -- and
in your mnd, are you thinking that the -- the -- the
Board woul d actually wite a letter of clarification
to the Zoning Adm ni strator or see that was, in fact,
nmy t hought of when we i ssue sonme sort of order inthis
case. That it would start to clarify that even in
sunmary nmanner.

M5. MTTEN. If -- if it -- if it could be
articulated in the order as long as that got back to
t he Zoni ng Adm ni strator.

CHAI RPERSON GRI FFI'S:  Okay. kay. Good.
What ot her vehicles do you see that we could actually
comuni cate that?

M5. MTTEN. A letter.

CHAI RPERSON GRI FFI'S:  Okay. Gkay. O her
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coment s? | think that's an excellent point.
Question?

VI CE CHAI RPERSON M LLER: | was just -- |
was just thinking. No, | think an -- an order is
appropriate and perhaps it can be, | hate to say this,
but, you know, a hybrid sumrary order in which we, you
know, dism ss the case on the basis that relief is not
granted because it falls under 2001.2 and just so that
the order identifies the relief that was requested and
-- and why it -- we found that it didn't neet --
didn't need to have a variance because we found it to
be a noderni zation. So.

CHAI RPERSON CGRI FFI S: Excellent and |
think you're absolutely right. | think we need to
address this specific case and then M. Mtten
corments | think are -- are good ones also that let's
clarify generally.

And | don't think there's any difficulty
in the Board witing a letter to the Zoning
Adm nistrator for clarification of this. It may
actually raise a couple of other issues that we can
ascertain that aren't pertinent directly to this case
that they could deal with and I think we would copy
that to the Zoning Conm ssion also as | anticipate it

may bring up sone additional aspects that would be of
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-- of interest to the Conm ssion.

kay. M. Mann.

MEMBER MANN:  Ms. MIler wants that kind
of longer than summary order for -- like for its
precedential value. |Is that the idea?

VI CE CHAI RPERSON M LLER: Just so it's
clear to the Zoning Adm nistrator. Yes, | don't think
we need a really long full order --

MEMBER MANN:  Um hum

VI CE CHAI RPERSON M LLER:  -- with all the
facts in the case, but just so that it's clear what
relief was being sought and -- and --

MEMBER MANN:  Um hum

VI CE CHAI RPERSON M LLER: -- why it was
found not to be necessary.

CHAI RPERSON GRI FFI'S: Right. | thinkit's
going to be very clear. W're going to find out we
di sm ssed a case for -- for lack of required relief as
it -- the deck did not inpact any of those -- did not
fall under an enlargenent or addition, but rather in
2001.2 as ordinary alterations, nodernizations, and
structural alterations.

kay. Anything el se then?

M5. MTTEN:. | did.

CHAI RPERSON GRI FFI'S: Yes.
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M5. MTTEN. | have one nore thing.

CHAI RPERSON GRI FFI'S:  CGood.

M5. MTTEN: | don't know what the Board's
authority is on -- onthis. | -- 1 knowyou don't --
| don't believe you have the authority to waive fees,
but it mght be -- it mght be within the Board's
purview to reconmend to the Director of the Ofice of
Zoning to refund the fee in this case since, you know,
they cane here in good faith and thinking that they
needed relief that we' ve decided that they don't.

CHAI RPERSON GRI FFI'S:  Okay.

M5. M TTEN So, it just seens like --
especially since they' ve gone to t he expense of hiring
M. Gell, that we could do a little bit to soften the
bl ow t here.

CHAI RPERSON CRI FFI S: Excel | ent.
Excellent. O course, we like to stay away fromthe
fees and all that, but that being said, | think it's
on the record and | think it's appropriately put and
so, that certainly can be a discussion.

| think you are absolutely correct that we
don't have the authority to waive our fees except in
very specific cases, but that cannot -- that -- that
doesn't necessarily prohibit.

Oh, dear. O course, the -- the attorneys
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will tell nme differently. Oh, ny goodness and this

was sent here by the ZA. Is that correct? Was this
-- this is not self-certified. |Is that correct, M.
Gell?

MR GELL: It was.

CHAI RPERSON GRI FFI'S: Ch, it was. 3181.4
i ndi cates the Board may aut hori ze the refund of all or
a portion of the filing fee if it finds that the
application was incorrectly filed at the direction of
t he Zoni ng Adm ni strator.

Ckay. Well, that's sonething to go on
M. Gell.

MR. GELL: You -- you do have ny testinony
that the Zoning Adm nistrator did advise ne in this
case --

CHAI RPERSON GRI FFI'S: | ndeed.

MR GELL: -- it hadto -- it hadto goto
t he Board even t hough you don't have a letter fromthe
Zoni ng Admi ni strator.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR GELL: | just add that for --
CHAI RPERSON GRI FFI' S:  Good. Well, | think
you have the comments from the Board and | think

di scussionwiththe Director is perfectly appropri ate.

Yes, Ms. Mtten.
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M5. MTTEN. Well, | was going -- | was
going to say based on -- on that and based on M.
Gell's representation, | think we could push the

envel ope here and refund the man his noney, $250
That's what we're tal king about.

CHAI RPERSON GRI FFI S Yes, indeed. kay.

Let nme hear from others. | don't have any nmmjor
difficulty in doing that. | -- | just -- what ny
difficulty is is stepping into doing that. That

process. Not the specific, but the process.

VEMBER MANN: No, | would also support
t hat .

CHAI RPERSON Rl FFI S: M. Mann has no
difficulty with doing that. Ohers? Does anyone have
difficulty in doing that? Wat was that? 3184.

M5. MONRCE: It's 3181. 4.

CHAI RPERSON @GRl FFI S: 3181. 4. Ms.
Mller's going to look at that very briefly.

MEMBER MANN:  Well, | nmean M. GCell was
trying to be proactive and was sinply | ooking out for
the best interest of his client rather than waiting
for sone sort of action on the Zoning Adm nistrator's
part. | nean it would have been the alternative.

CHAI RPERSON GRI FFI'S: Right. Yes. No, |

under st and. Under st and.
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VI CE CHAI RPERSON M LLER: | just want to

know -- | nean | think -- you know, as Ms. Mtten
woul d say, we mght want to push the envel ope here,
but I don't -- | don't think it falls under 3181.4

that the ZA actually directed the parties here, but,

you know, | think we have sone discretion.

MEMBER ETHERLY: [“11 -- 1"11 note, M.
Chair, |'m not necessarily opposed here because |
appreciate the spirit of the dial ogue. | do agree

with your position that it's a sonmewhat slippery
sl ope.

| know our conversations regardi hg wai ver
of fees has -- has been sonmewhat -- |[|'ve naybe

encountered two or three instances where we've had

t hat di scussion and our -- our policy has al ways been
to kind of steer clear of it. So, I'"Il -- I"Il just
kind of note that -- that concern.

CHAI RPERSON GRI FFI S: CGood. Ckay. I n

order to be expeditious and not have the applicant to
have nore of M. Gell's tine billed to himand saving
t he noney as we're tal king about $250, let's do this
take with great support of the Board that the -- the
fee be refunded and that can becone -- obviously go
into the Director and with that discussion, you can

bring it up with the Ofice of Zoning and they can
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take care of it that way.

There nmay be sone tine delay in all that,

but we'll | eave the particulars to you folks to -- to
get into.

Anything else then? |I'msorry. It's --
that's fine. If you are -- you on? Very well. W're

going to do this as a notion just to nmake it
absolutely clear and let's nove ahead.

Ms. MIler, did you have a notion?

VI CE CHAI RPERSON M LLER: Yes, | would
nove to dismss the Application Nunber 17341 of Sinobn
Bel | and John Roegner on grounds that relief is not
requi red because this case falls under 2001.2 as a
noder ni zati on

CHAI RPERSON  GRI FFI S: Moder ni zat i on
alteration. Excellent. | would second the notion.

Any further deliberation? Very well.

We have a notion before us. It's been
seconded. Let me ask for all those in favor signify
by sayi ng aye.

(Ayes.)

CHAI RPERSON GRI FFI S: And opposed?
Abst ai ning? Very wel | .

Ms. Bailey will record the vote and as

indicated, we're issue a sunmary order on this with
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some detail paragraph of that specific -- essentially
just enumerating or articulating the notion itself.

Ms. Bail ey.

MS. BAILEY: M. Chairman, the Board has
voted 5-0-0 to disnmiss the application on the grounds
that it is -- that norelief is required and that the
project falls under nodernization and alteration.
Ms. MIller made the notion. M. Giffis second. M.
Mann, M. Etherly, and Ms. Mtten are in agreenent
and it's a nodified sumary order with the other
instructions as stated by the Board.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch, M. Bail ey.

There it is. M. CGell, anything el se?

MR. GELL: No. Thank you very nuch.

CHAI RPERSON GRI FFI S: Ckay. | ndeed.
Enjoy and good luck to you. W will -- well, let's
nove ahead.

Very well, Ms. Bail ey, when you' re ready.

MS. BAILEY: The | ast case of the norning,
M. Chairman, is Application Nunmber 17338 of Little
Samaritan Child Devel opnent Center and it's pursuant
to 111 DCVR 3104.1 for a special exception to allow an
expansi on of an exi sting child devel opment center from

15 children and four staff to 50 children and 16
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staff. The application is being processed under
section 205 of the regulations. The site is zoned R-
5-A and it's located at 5100 E Street, S.E., Square
5315, Lot 36.

M. Chairman, there are two prelimnary
matters that staff is aware of with this application.

The first of whichis thereis -- thefile
does contain information indicatedthat parkingrelief
i s needed for this project and secondly, the Ofice of
Zoning spoke wth the applicant yesterday and
requested a letter of authorization from the Child
Devel opnent Center for the property owner -- am |
saying that correctly? Let ne revise that. [ m
sorry, M. Chairnan.

A letter of authorization fromthe owner
of the property to allowthe Child Devel opment Center
to operate fromthe site and | just wanted to bring
t hose things to your attention.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch. Those are two very critica
prelimnary matters which we'll bring up and has --
has actually just been handed to you by the recorder,
you can fill out those witness cards and then you're
going to provide it to himso that we do give you al

the correct spelling of your names on the testinony
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you are going to provide.

"1l give you a nonent to do that and t hen
we'l |l nove ahead into the other issues.

Okay. As Ms. Bailey's indicated, first of
all, do you have any -- a letter of authorization from
t he property owner?

MS. MASHACK: Yes, | do.

CHAI RPERSON GRI FFI'S:  Actually, |I'mjust

going to need you to turn your mcrophone on. Good.

MS. MASHACK: Yes, | do. | had it
not ari zed.

CHAI RPERSON CGRI FFI' S:  Excel l ent. Not yet.
Good. Now, we have that put into the record. "' m

just going to have you both introduce yourselves with
your nanme and address so that the record adequately
reflects who i s speaking.

M5. MASHACK: Yes, ny nanme is Reneca
Mashack R-E-ME-C-A Mashack MA-SS-HA-CK and | am
Director of Little Samaritan Child Devel opnent Center.
My address is 2212 16th Street, S.E., Washi ngton, D.C.
20020.

M5. BING M nane is Mldred Bing MI-L-
DDRED Bing B-1-NG Executive Director for the
Little Samaritan Child Devel opment Center. Address

1709 Hol br ook HOL-B-ROOK Street, N E. ,
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Washi ngton, D.C.

CHAI RPERSON GRI FFI' S:  Excel l ent. Now, the
second i ssue that was brought up | believe Ms. Bail ey
stated was the fact of the parking spaces and the
requi renent for relief fromthat.

Are you aware of Ofice of Planning' s
recommendation that additional relief is required?

M5. MASHACK: What | had recei ved was what
t he code was. For the additional, | did not find out
about until just now. | was going to ask for a
variance from this because the building is unique.
The building does take up all the space and if the
bui | di ng was built before 1934, before the regul ati ons
were in place, the building needs no room for off
street parking.

To reduce the site of the building wuld
put an undo hardship on us. Also, at the south and
the west areas of the property are other buildings
| eaving no public access to rear parking naking it
i npossi bl e since we can't cross over private property.

CHAI RPERSON GRI FFI' S:  Ckay. So, before we
go too far into it, then you're in agreenent that a
variance actually is required.

M5. MASHACK:  Yes.

CHAI RPERSON GRI FFI S: Ckay. And there
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seens to have been a statenment at sonme point that
t here was actual |y parking provided currently. There
are and will be at |east 15 parking spaces provided
for the child -- children's drop-off and pick-up,
Exhibit 5, which is your subm ssion

|s that correct?

M5. MASHACK: That was off -- on-street
par ki ng.

CHAI RPERSON GRI FFI'S: | see.

M5. MASHACK: Public parking.

CHAI RPERSON GRI FFI'S: | see. GCkay. And
do you have any -- do you -- do you have indication or

pl an or anything that shows us where and how that is
provi ded? Specifically, the drop-off and pick-up.

M5. MASHACK: Wthin the pictures of the

package, you can see the -- on the -- | want to say
this sideis -- on the side of the building, thereis
publ i c parking. In front of the building, public

parking. Across the street is public parking.

On the other side of the building, there
is the open -- it's a closed off lot which also -- it
has of f-street al so which the buil ding behind us does
not use.

During the drop-off and pick-up of the

children, you know, they are net by staff to, you
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know, stop down any unused or unsafe conditions for
the traffic. So, we have made provisions for that.

CHAI RPERSON GRI FFI'S: Okay. kay. Let's
-- good. Let's -- let's start at the -- let's start
at the top then. A couple of quick questions.

Are you operating under a previous order
as special exception?

MS. MASHACK:  No.

CHAI RPERSON GRI FFI S: How | ong have you
been in operation there?

M5. MASHACK: We've been in operation --
the church has been there since 1934. The day-care
center just opened in January of |ast year.

CHAI RPERSON GRI FFI'S:  Gkay. So, January
' 05.

MS. MASHACK: ' 04.

CHAI RPERSON GRI FFI'S: ' 04.

M5. MONRCE: Geoff, can | clarify?

CHAI RPERSON GRI FFI' S: Yes.

M5. MONRCE: Are you tal king about Good
Samaritan One or Good Samaritan Two?

M5. MASHACK: We're tal king about Little
Samaritan Two.

M5. MONRCE: Ckay.

CHAI RPERSON GRI FFI'S:  Okay. That brings
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up an interesting question. Good Samaritan One is
across the street. |s that correct?

MS. MASHACK: Yes, located at 5111 E
Street.

CHAI RPERSON GRI FFI'S:  Okay. Now, just for
quick clarification, is there any -- what is the --
what is the reciprocal relationship? Are there any
sharing facilities or is it different age of children
or why are there two?

M5. MASHACK: The only sharing we have is
within the playground area. The play group area is
| ocated across the street fromLittle Samaritan Two at
Little Samaritan One, 5111 E Street.

CHAI RPERSON GRI FFI'S:  Okay.

M5. MASHACK: And we use that as a conmon
play area for both centers. But, we work under the
sane unbrell a.

CHAI RPERSON GRI FFI'S:  Yes, Ms. Mtten.

M5. M TTEN ['"'m-- |I'"m just not clear
about the relationship here. You work under the same
unbrel | a. Are they -- are they two different
operations or one operation?

M5. MASHACK: It's incorporated. So,
we' re under the same operation.

M5. MTTEN. Sane -- same ownership?
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M5. MASHACK: Yes.

M5. MTTEN. Wiy are they separate? Wy
are there two different ones then?

M5. MASHACK: W opened the first one
about four years ago and then since it was -- instead
of building on it, they decided to open another one
across the street within the fellowship hall of the
chur ch.

M5, M TTEN: So, there are separate
enpl oyees?

M5. MASHACK:  Yes.

M5. MTTEN: Right. Anything else that's
separ at e about thenf? Separate financing? Mnagenent ?

MS. MASHACK:  No.

M5. MTTEN. Sane nmanagenent ?

M5. MASHACK:  Yes.

CHAI RPERSON GRI FFI'S: Ms. Bing, you're the
Executive Director of both. 1s that correct?

M5. BING Yes.

CHAI RPERSON GRI FFI'S:  Okay. So, it's --
it's -- this can -- Samaritan Two actually is an
expansi on of one.

M5. MASHACK:  Yes.

M5. BING Yes.

CHAI RPERSON GRI FFI S: It was a space
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i ssue?

M5. BING Yes.

CHAI RPERSON GRI FFI'S:  Okay. And so, the
-- the age of -- age of children, program all that

may be very simlar.

M5. BING Are the sanme. Um hum

M5. MASHACK:  Yes.

CHAI RPERSON GRI FFI'S: Okay. And is there
an order for Little Samaritan One? Are you operating
under a special exception?

MS. MASHACK: No, because we have not --
because the size of the building of Little Samaritan
One, we cannot increase the |load size as we can in
Little Samaritan Two.

CHAI RPERSON GRI FFI S: Ckay. That's an
i nteresting point.

Ms. Monroe, what's your understandi ng of
-- | don't think we need to get too far into this, but
woul dn't Little Samaritan One be required in an R-5-A
district for a special exception to open a child
devel opnent center?

M5. MONRCE: Yes, that's what | was trying
to figure out.

In order to open the child devel opnent

center, you need to cone here and get a special
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exception. So, in other words, four years ago, when
Little Samaritan One opened, it should have cone

before the Board for a special exception. oviously,

it didn't.

But, we can't really hear this because --

CHAI RPERSON GRI FFI'S:  Exactly.

M5. MONRCE: -- we can't hear anything.
W have to -- we woul d have to advertise for a speci al
exception for Good -- Little Samaritan One and Two as

an expansion thereof | guess unless you want to treat
t hem separately and for the parking variance.

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. MONRCE: We can't really hear anyt hing
t oday because we don't really have any basic speci al
exception. You're |ooking for an expansion of
something that doesn't exist in other words in the

records not in reality.

CHAI RPERSON GRI FFI'S:  Well, in -- in sone
-- | understand what you're saying, but | think we
could also look at -- | -- | tend to agree with you
that we're looking at -- the -- the relief that's

required i s above and beyond t he speci al exception as
a variance which -- well, it does seemto -- it -- |
do believe that we will need to re-advertise this for

the variance, but this is being brought in as an
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i ndependent application for Little Samaritan on this
facility. They could conceivably just have that
speci al excepti on.

But, interns of re-advertising, they may

want to, in fact, look at the entire One and Two
t oget her.

M5. MONRCE: | think it's up to the
appl i cant.

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. MONRCE: Because they're treating
Little Samaritan Two, and this is up to you guys, as
an expansion of One and it's alnbst an enroll nment
increase to One even though it happens to be | ocated
across the street and | don't know how that plays in.

If you -- they want to be treated
differently, you need two speci al exceptions. One for
each and | don't know. | nmean they --

CHAI RPERSON GRI FFI'S:  Okay.

M5. MONRCE: -- really need guidance.
nmean either OP --

CHAI RPERSON GRI FFI'S: Sure.

M5. MONRCE: -- sonebody can gui de them
how to go through this process.

CHAI RPERSON GRI FFI'S:  Good. Well, let's

here fromthe Ofice of Planning at this point. M.
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Moore, a very good norning to you

MR. MOORE: Good norning, M. Chair and
Menbers of the Board. | will attenmpt to try to
clarify this.

It's nmy understanding that these are
separately operated facilities. | didn't know until
now that Ms. Bing was their -- Executive Director of
both facilities.

Little Samaritan One when it open, that
may have what? Thirteen students in it?

M5. MASHACK: Little Samaritan One, 11.

MS. BING El even

MR. MOORE: Opened as a natter of right
facility in R 5-A because they had less than 15
students in there.

CHAI RPERSON GRI FFI'S:  Right.

MR. MOORE: When they got ready to expand,
t hey coul d have taken one or two options. Either get
a special exception to expand One.

CHAI RPERSON GRI FFI'S:  Um hum

MR MOORE: O do a separate application
because t hey had addi ti onal space on the ot her side of
t he bl ock for Two.

They chose to do a separate facility and

there -- |1 think there's only 15 students in the
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second one.

M5. MASHACK: Exactly.

MR. MOORE: So, they're operating as both
matter of right facilities.

CHAI RPERSON Rl FFI S: Got cha. However
addi ng on the variance for today's application would
be required?

MR. MOORE: It is ny understandi ng when |
nmet with Ms. Bing that she wasn't thoroughly aware
that those spaces had to be on private property not
publ i c space.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. MOORE: Because | explained it to her
and | told her that | would be putting in the OP
report a variance because | think they coul d nake the
test for -- for parking spaces.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. MOORE: Don't need the four spaces.

CHAI RPERSON GRI FFI'S:  Okay.

MR, MOORE: And as you look at the
phot ographs in the OP report, the spaces are very
rarely used on the public space and | ' ve been there at
| east three different tinmes franes.

M5. MONRCE: Can | interject for a second?

CHAI RPERSON GRI FFI'S:  Yes.
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MS. MONRCE: | think, too, if it's a

matter of right now under 15 or 25 or whatever the
cutoff is, if you' re going to 50, I think that would
throw you into a special exception because the
enrol | ment increase then takes you out of the matter
of right limt. | think 50 was the total, right
enrol | ment you were | ooking for.

M5. MASHACK: Yes, exactly.

M5. MONRCE: Because it's no | onger matter
of right once you get beyond 25 | think from what |
see. So you would have to advertise for the special
exception for that nunber of children as well as the
vari ance.

MR,  MOORE: But, they're here for a
speci al exception for Two. The variance is only
recorded after OP starts doing the report.

CHAI RPERSON GRI FFI'S:  Right. M. Monroe.

M5. MONRCE: I'"m sorry. | didn't hear
what you sai d.

CHAI RPERSON GRI FFI'S: He said that they're
here -- | nmean it was advertised for a special
exception for 50 children and 16 staff. That's what
they're here for.

M5. MONRCE: Right.

MR MOCORE: It think --
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M5. MONROE: Yes, | -- | nean | agree. |

think that's what they need i s a speci al exception for
the 50 children. Just for Little Samaritan Two.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. MOORE: Correct.

M5. MONRCE: And is Little Samaritan One
under 25 chil dren?

M5. MASHACK:  Yes.

M5. MONRCE: So, that would be a matter of
right. Okay? So, that one would be -- as long as it
stays that way, that one's okay.

M5. MASHACK: Um hum

M5. MONRCE: So, basically, okay, what
we're down to now is the variance and any questions
ari sing under the special exception for Two.

CHAI RPERSON GRI FFI'S:  Right. And whet her
it's required actually for re-advertising for the
variance is what we're up against at this point and
you woul d --

M5. MONRCE: | nean it's discretionary |
suppose, but usually if you go fromlesser relief to
nore relief --

CHAI RPERSON GRI FFI'S: Right. | -- | don't
think the Board has ever not done it that way.

MS. MONRCE: The traditional --
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CHAI RPERSON GRI FFI'S: Sur e.

M5. MONRCE: -- you know - -
CHAI RPERSON GRI FFI'S:  Sure.
M5. MONRCE: -- interpretation.

CHAI RPERSON &Rl FFI S: Comment s? M.

Et herly.

MEMBER ETHERLY: | nean with respect to
the -- to the variance issue, | would be confortable
nmoving forward. | -- 1 -- | viewit somewhat as -- as
a de mnims neasure of relief in a fairly
strai ghtforward anal ysis based on -- based on the | ot
and based on the -- the work that's already been put
inwithregardto the Ofice of Planning. So, | would

be confortabl e perhaps noving forward, but |'mopento
hearing comment from -- from ny coll eagues on that
poi nt .

CHAI RPERSON GRI FFI'S:  Good. Comment s?

VI CE CHAl RPERSON M LLER:  Yes, | have sone
comments. | have a question whether or not they need
vari ance relief based on 2100. 6.

Since this buildingwas built before 1958,
2100. 6 provides that when the intensity of use of a
bui l di ng or structure existing before May 12th, 1958
is increased by an addition of enployees, dwelling

units, gross floor area, seating capacity or other
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unit of nmeasurenent specified in 2101, parking spaces
shal |l be provided for the addition subject to 2100.7
through 2100.9 and 2100.7 says that they're not
required if the intensity of wuse of building or
structure is not increased by nore than 25 percent of
t he aggregate.

And so, we don't have the facts yet, but
|"'mwondering if, in fact, the addition of enployees
is less than 25 percent of the aggregate and |I'm
wondering if the aggregate m ght be the nunber of
congregants that cone to the church

M5. MASHACK: Well, the increase i s going
fromfour staff to 15. So, we're just like right on
the borderline of the percentage level, but |I'm not
sure if it goes on fromthe congregati on of the church
or the child care --

VI CE CHAI RPERSON M LLER  Ri ght.

CHAI RPERSON GRIFFI'S: That's essentially
what it would be. It would --

VI CE CHAl RPERSON M LLER: It's the use of

-- I'"msorry.

CHAI RPERSON GRIFFIS: -- it's conparison
of the -- of the church, of the existing structure.
How much -- how many staff do they have and -- and

actually, if you look at intensity of use in terns of
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how many participants or seating capacity, it's an
interesting -- interesting -- interesting way to | ook
at this.

M5. MASHACK: Well, the seating capacity
at the church is 175.

CHAI RPERSON GRI FFI'S:  Uh- huh.

VI CE CHAl RPERSON M LLER: Do you -- do you
have any idea as to the nunmber of congregants of the
church?

M5. MASHACK: As far as the staff?

VI CE CHAl RPERSON M LLER: No, congregants.
| nmean |' mthinking about use of the --

M5. MASHACK: A hundred and seventy-five.

VI CE CHAI RPERSON M LLER: There are 175
congr egant s.

M5. MASHACK: A hundred and seventy-five.
Um hum

VI CE CHAI RPERSON M LLER  Plus staff.

M5. MASHACK: Plus staff, but the staff
are not there. The staff is only there on Sundays.

VI CE CHAI RPERSON M LLER  Ckay.

M5. MASHACK: So, they're not there during
t he weekday.

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. MONRCE: M. Chairman, can | jointhis
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colloquy for a mnute. | think we're better off
| ooki ng at 205 than 2100. 2100.1 says, you know, only
bui | di ngs after 1958 need parking and -- and with the
i ncreased i ntensity of use, they nay need parki ng even
if they're before 1958.

But, the nore specific reg, | nmean the
speci al exception reg, is 205 and it would go to the
nore specific and it says essentially shall provide
sufficient off-street parking spaces. What ever
sufficient is, | leave up to you to determ ne. But,
| think that is the -- the governing regul ati on here.
So, | think some parking would be necessary or a
vari ance.

CHAI RPERSON GRI FFI'S:  Yes, | -- 1 think --
| think it's an excellent point and it's an
interesting grab to go to 2100, but | think when
| ooking at the intensity of use, it -- it seens to ne
in nmy reading of that as we have nunerous tines for
numer ous reasons these sections of when additiona
parking is required, the intensity of use seens to go
to the increase of use of the existing use. Right.
This is an additional tenant, an additional use. It
nmean it's totally diversifying what's there.

Now, | hear and | kind of wunderstand

actually if -- so, if this is used and built for one-
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day use, well, how do the five or six other days fit
into that. But, |I'm not sure it's as -- as -- as
clear as we mght want it to be for this particular
appl i cation.

For instance, then woul d t hat precl ude the
church from having any sort of activities during the
week that were incidental or accessory to them or
primary in terns of their use on Wednesday or -- you
know, Saturdays or how would you -- how do you start
to calculate what the total intensity of use is?

VI CE CHAI RPERSON M LLER: | nean the way
| was |l ooking at it was fairly straightforward. |[If --
i f the church needed parking or didn't need parking or
t he nunber of parking that -- that it m ght need woul d
be 175 woul d be t he nunber of congregants and that the
additional use that's comnginis | think 35 and that
35 is | believe less than 25 percent of 175.

Therefore, they wouldn't need to add additional

par ki ng.
CHAI RPERSON GRI FFI'S: | see.
VI CE CHAI RPERSON M LLER | think it --
CHAI RPERSON GRI FFI'S:  You said 35?
VI CE CHAI RPERSON M LLER: | think 35 is
the -- | could be wong here. | think -- | thought 35

was the difference in staff because 15 --
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MS. MASHACK: No, that's the chil dren

VI CE CHAI RPERSON M LLER:  Ch, children.

M5. MASHACK: Thirty-five children.

VI CE CHAI RPERSON M LLER Ckay. So, that
-- okay. [I'mnot sure now whether we're |ooking at
staff or children. Let's -- the staff maybe.

MS. MASHACK: The staff is 16.

M5. BING Yes, it's been increasing --

VI CE CHAI RPERSON M LLER: The i ncrease in

staff is --

M5. MASHACK: We increased the staff to
16.

VI CE CHAlI RPERSON M LLER: Si xteen from
what ?

M5. MASHACK: From four.

VI CE CHAI RPERSON M LLER:  Fromfour. So,
that's 12. Ckay. So, then | would be -- | would

t hi nk you woul d be | ooking at staff.

CHAI RPERSON @RI FFI S: But, you're not
| ooking at the increased intensity of their staff.
You're looking at the increased intensity from the
base of the church and conpared to right now we have
atotally new It's 16 staff. So, it's -- it's that
intensity of wuse. So, if you want to go direct

utilization of 2100, you need to know how nany st aff
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the church has. Do you know of f hand?

M5. BING The staff -- one, two, three
four, about six.

CHAI RPERSON GRI FFI'S:  Six. There are six
current staff in the church.

| think what | was | ooking at is |ike who
was parking provided for and --

CHAI RPERSON GRI FFI'S:  Ri ght.

VI CE CHAI RPERSON M LLER: -- and that's
why | was | ooki ng at congregants.

CHAI RPERSON CGRI FFI'S: And that' s t he ot her
difficulty -- exactly. Because the church is
calculate its parking based on the seating.

VI CE CHAI RPERSON M LLER:  Um hum

MEMBER ETHERLY: And -- and just as we
were pondering sone of these questions, M. Chair,
"1l -- 1"l associate nmyself with the remarks of --
of the Ofice of Attorney General. | -- I'"minclined
to perhaps go with the nore specific statute on point
here which is 205 as opposed to the section that --
that we're currently kind of debating.

CHAI RPERSON GRI FFI'S:  Okay.

MEMBER ETHERLY: Because | think that
section just invites a -- a sonewhat nore protracted

anal ysis that 205 really avoids. | -- | see the --
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the logic to sone extent of -- of |ooking there, but
| -- 1 think it just kind of conplicates the -- the
anal ysis in an unnecessary way. Wereas, 205 as was
noted by the Ofice of Attorney CGeneral is much nore
directly to the point of the child devel opnent center.

CHAI RPERSON GRI FFI'S:  Okay. If -- and |
think you' re absolutely right. W need to return to
205, but to -- to finalize what | think Ms. MIler was
taking us to in 2100.6 is she was saying |ook, this
bui l ding that was built prior to the zoning regul ati on
requi renents of parking, how many actual spaces are
grandfathered in as we adopted in 1958 our zoning
regul ations and if you did that calculation, it is one
per ten seating in -- in a church for this zone
district.

That would nean that it was actually
required if built today to provide 18 spaces -- 17.5
at 175 for the seating. So, essentially, you're
| ooki ng at somet hing that may wel | have grandf at hered
in 18 spaces and that's where you're going. |s that
correct, Ms. MIler? Because then you're saying well,
istheintensity of use -- that's where | kind of fal
away, but is the intensity of use going so that there
are nore parking spaces provided for that increase in

use?
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VI CE CHAI RPERSON M LLER: Right. \here |

was goi ng was one that there -- there wasn't nore than

a 25 percent intensity of -- of use and, therefore,
they wouldn't need to require -- need to have
additional parking if -- if we found the 2101.1
applied, but I -- | agree with ny colleagues that

205.4 also allows us to exam ne whether or not there
is sufficient off-street parking.

So, I -- 1 -- 1 think in both instances
then a variance woul d not be required.

M5. BING Can | say something?

CHAI RPERSON GRI FFI'S:  Sure.

M5. BING Although the church seats 175,
we don't have 175 com ng every Sunday.

CHAI RPERSON GRI FFI'S:  Ch, no. No, and we
under stand t hat.

M5. BING Ch, okay.

CHAI RPERSON GRI FFI'S:  And for our -- for
our regulations, it's a very dry --

M5. BING Oh.

CHAIl RPERSON GRIFFIS: -- table that you
have togotoandit's -- and, in fact, if you nove --
nove all those seatings --

M5. BING Um hum

CHAI RPERSON GRI FFI'S:  -- you know, if it's
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not pews which this is not --

M5. BING No, it's not.

CHAI RPERSON GRIFFI'S:  -- then we'd go on
a -- a base square foot --

M5. BING Oh.

CHAI RPERSON GRI FFI'S: -- cal cul ation. So,
does -- yes, it doesn't -- it anticipates how nuch
could actually be there, worse case scenario. Ckay.
But, if | wunderstand the Board correctly, we're
| ooki ng at 205 and -- and, therefore, we need the --
a deci si ve deci si on on whet her actually a variance is,
in fact, required for the parking.

Let's hear quickly then. M. Monroe, are
you indicating that under 205 that a variance would
not be required?

M5. MONRCE: No, |'m saying that under
205, they have -- the center has to provide sufficient
of f-street parking spaces --

CHAI RPERSON GRI FFI'S:  Right.

M5. MONRCE: -- and whatever sufficient is
isuptoyou. | have a feeling, however, that zero is
not sufficient and that the variance woul d be the way
to go.

CHAI RPERSON GRI FFI'S:  Ckay. | understand

that and so, obviously, the first step for the Board

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

80
is it is always in this -- nmybe not always
articulated, but we would have to establish what is
sufficient and then whether they net it or not and if
they don't, then they could either be denied or, in
fact, come up to a variance and | think M. Mbore was
about to say appropriately so that sufficient m ght
well be that of a table that's outlined in our -- our
parking calculations to give us a threshold of
sufficiency as has been defined by the Zoning
Comm ssion. | n which case, in ny understandi ng, four

spaces woul d then be required for 16 staff. No?

VI CE CHAI RPERSON M LLER: | don't see it
t hat way. | think if we're going to go to decide
what's sufficient, then we -- we need to hear the

evi dence and t hen deci de whet her four is sufficient or
not. That's where I'"'mon the -- on the 205. 4.
MEMBER MANN: | guess | don't understand
that position when there's -- if -- when the -- the
schedule in Section 2101 specifically says child
el derly devel opnent center. It -- it says what the

m ni mum nunber of necessary spaces woul d be.

VI CE CHAI RPERSON M LLER: | think that's
kind of the problem with the regul ations. Because
205. -- what is it?

CHAI RPERSON GRI FFI'S: 205. 4.
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VI CE CHAI RPERSON M LLER:  205. 4 gi ves us

ability by special exceptionto -- to determ ne what's
sufficient. 2101.1, you know, sets a certain nunber.
That's why | was looking at 2100.6 to determ ne
whet her or not this case need not fall under that
because the building was built before 1958.

CHAI RPERSON GRI FFI S: It's actually a
poi nt of how you read 205.4. 1Is -- is sufficient that
which is the -- the base required and then the Board
has the ability to require nore or is it that they
have, as Ms. MIler |I think is saying, we have tota
jurisdiction to decide what the actual parking
requi renent is.

But, M. Mann's point would -- | think
that is the problemwith this regulation in 205. 4.
Wiy require a certain nunber and then give us that
sentence. kay. Fascinating.

MEMBER ETHERLY: VWhile we deal with that

-- that tongue twister, M. Chair, let -- let nme cone
back to -- to a threshol d questi on because | just want
to be sure that I'm kind of clear on the -- on the

anal ytical starting point here. Hopefully, all this
gets us to what I'm-- what |'m hopeful is a fairly
straightforward and easy way of resolving this case

and noving forward, but it's a kind of inportant, but
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conplicated starting point.

Because of the fact that we have an
existing matter of right conponent here, i.e., it's
under 25 kids and, therefore, we did not need to have
a special exception for the first conponent, what is
the appropriate starting point for |ooking at 205?
Because what -- the way the application or the way t he
-- the notice is -- is worded is for an expansion in
t he nunber of children and staff from15 chil dren and
four staff to 50 children and 16 staff.

But, should that nunmber for the purposes
of Little Samaritan Two be different because you
al ready have -- does -- does that nunber already
include a matter of right starting point?

CHAI RPERSON GRI FFI'S: | think once you go
above 25 that -- that it is all a special exceptionif
| understand what --

MEMBER ETHERLY: For -- for the total
aggregate and not necessarily for the new | ocati on.

CHAI RPERSON GRI FFI S: That's an
interesting point. Let ne get clarification. Because
my understanding is the 16 staff and the 50 children
are --

MEMBER ETHERLY: That's --

CHAI RPERSON  CGRI FFI S: -- in Little
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Samaritan Two.

M5. MASHACK:  Yes.

MEMBER ETHERLY: That's all Two.

CHAI RPERSON GRI FFI'S:  That's all Two.

MEMBER ETHERLY: Ckay. Ckay. So, it's
just a wording piece. GCkay. | think that answers ny
guesti on now.

CHAI RPERSON GRIFFIS: Al right. And |
think -- or the difficulty is the expansion is
probably because the existing condition is such and
now, it's nmoving up

MEMBER ETHERLY: Ri ght . well, for
purposes of the analysis of 205, it's all sinply
| ooking at the conponent that's related to Little
Samaritan Two. Nothing to do with any of the staff or
children that are housed at Little Samaritan One.

MS. MASHACK:  No.

MEMBER ETHERLY: Excellent. Thank you.

CHAI RPERSON GRI FFI'S:  Okay. Well, where
are we then with the parking? W need to decide that.

MEMBER ETHERLY: Well, with -- with that
as kind of ny starting point, sois -- is the question
on the table now the issue of whether or not our
starting point is sufficient parking or whether

there's a specific nunber that we start with as was
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identified in the Ofice of Planning report, i.e.
four required parking spaces.

CHAlI RPERSON CRI FFI S: Ri ght . And yes,
exactly the point and -- and -- and | think the Ofice
of Planning has conme in and with the position that, in
fact, a parking variance is required if they cannot
neet the four spaces under 2100.

VI CE CHAI RPERSON M LLER: | guess if we go
to 2100 then | think we should see whether or not
they' re exenpt fromthe parking under 2100.6

MEMBER ETHERLY: And -- and perhaps with
a-- with anodtothe Ofice of Attorney General and
-- and a little refresher course in first year
statutory interpretation.

Wuld -- would OAG s position perhaps be
t hat because they' re sonewhat nore specific provision
set forth in 2100 which provi des sone gui dance as to
determ ning t he parking court that that probably would
be the appropriate place to |ook as opposed to the
general |anguage that's set forth in 205.47?

V5. MONRCE: The way | would interpret
this, I nean, if -- is to go to 205.4 which says
sufficient and to use the specific schedule that's set
out in 2100 as a mnimally sufficient nunber because

that's what the Zoni ng Conm ssion determ ned at sone
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poi nt was "sufficient for that use."

| also think it's a lot wiser to | ook at
-- start with 205 than 2100 because 2100 tends to go
to the structure and 205 is specific to this use and
to parking for this use as opposed to when the
structure was built or not built or anything |like that
and 205 is specifically for child devel opnent centers
and that's what | would go with it. | would use the
schedul e as a guide as to what is sufficient.

VI CE CHAI RPERSON M LLER | just want to
note though that 2100.6 starts out with when the
intensity of use of a building is increased by an
addi ti on of an enpl oyees and we do have that here.

MS. BAI LEY: Ms. Mller, just to add,
probably not worth it, but the Board has traditionally
processed hundreds of these applications and that's
the route that the Board has been using to go --

CHAI RPERSON GRI FFI'S:  Looki ng at 205?

MS. BAILEY: Exactly.

CHAI RPERSON GRI FFI' S: Yes.

MS. BAILEY: And that traditionally has --
has been the interpretation of the  Zoning
Adm ni strator on case -- simlar cases.

MEMBER MANN:  Wel |, that actually brings

up, Ms. MIller, an interesting question to perhaps
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ponder . W' ve | ooked at child devel opnent centers
before in buildings that have had multiple uses and
with a-- anintensity of uses that vary dependi ng on
the day and we haven't previously taken that into
consi derati on. W' ve seen, for exanple, «child
devel opnent centers that have gone into existing
apartnent buildings and we didn't take into
consideration then the intensity of use.

VI CE CHAI RPERSON M LLER:  Uh- huh

MEMBER MANN: |'mjust throwi ng that out
right there.

VI CE CHAI RPERSON M LLER: And were those
built before 19587

MEMBER MANN: | don't know.

VI CE CHAI RPERSON M LLER  Yes, | nean | --
| don't have any probl emgoi ng under 205.4. |'mj ust
saying if we're finding that they're going to need a
vari ance from2101 whi ch sets forth the nunber of four
spaces. Then |I think we need to then | ook to 2100.6
to see if -- if, in fact, they' re exenpt.

If we're just going to go under 205.4 and
use our own judgnent based on the evidence of what's
sufficient, then we wouldn't need to go into that
anal ysi s.

That's not what | hear ny Board Menbers
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sayi ng. | hear them saying we're going to go into
205. 4, but then we're going to use four as required by
2101.1 and then a variance is required.

M5. MONRCE: Let nme say one last thing in
statutory interpretation. If -- if you' re | ooking
only at 2100, essentially there's no need for 205.4.
| nmean why have it in there at all? It renders it
nmeani ngl ess because it says it's suppose to have
sufficient parking and 2100 | woul d use as a gui de as
to what's sufficient. That doesn't nean you can
determ ne ot herw se

But, four sounds |ike a reasonabl e nunber
for this nunber of staff and that woul d be reasonably
sufficient and I don't see any reason to read 204. --
205. 4 out of the regulations just because 2100 al | ows
intensity of use changes and all these other things.

VI CE CHAI RPERSON M LLER: |' mnot readi ng
it out at all. | mean |I'ml ooking at 205.4 and sayi ng
we need to nake that judgnment. Al I'msaying is if
we | ook to 2101.1 as a guide, then there's no problem
but if we look at it as well, that's what the Zoning
Commi ssion said was sufficient is four and we're
| ooking to provide | ess than four possibly and then a
variance is required. Al I'msayingis if you get to

that point where you're looking to see whether a
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variance is required, then | think we're obligated to
| ook to see whether or not they' re exenpt.

CHAI RPERSON GRIFFI'S:  Very wel | . Let's
make a deci si on.

MEMBER MANN:  Wel |, before we do that, can
| ask anot her question?

CHAI RPERSON GRI FFI'S: Sure.

MEMBER MANN: Now, what are the -- are
there any ram fications that may result from however
we interpret this? |If we -- if we decide that, in

fact, relief is necessary for the packi ng spaces, then

does that call into question -- are there going to be
any -- is there going to be any question about the
advertised relief that -- the advertisenment of relief

t hat occurred?

CHAI RPERSON GRI FFI'S:  Yes, if -- if we --
if we find that a variance is required, then yes, it
woul d indicate potentially that we would need to re-
advertise this.

MEMBER MANN:. All right and | suppose --

CHAI RPERSON GRI FFI S: Leave the record
open.

MEMBER MANN: Al right. I'm-- 1'"m--1in
-- I"mnot suggesting that we nmake our -- our -- our

deci si on based on --
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CHAI RPERSON GRI FFI'S:  Ri ght.

MEMBER  MANN: -- t he pot enti al
ram fications, but | was just curious as to what those
potential ramfications m ght be.

CHAI RPERSON GRI FFI'S:  Ri ght.

MEMBER ETHERLY: I'min -- I'min -- |I'm
i nclined perhaps just to-- to-- to follow OQAG s | ead

as they laid out with respect to starting at 205.4 and

usi ng Section 21011 kind of as -- as a gui depost for
what is reasonable. |I'm-- |I'mperhaps tenpted to ask
and I -- and -- and I'm hesitant to put yet another

guestion on the table, but just fromthe standpoint of
zoning, what is it that grandfathers in the church
itself? Because if |'m not mstaken, the church
itself has no parking presently that it provides for
its own uses. What is it that allows -- that allows
that or grandfathers that church in? 1s that already
under 2100 as wel | ?

CHAI RPERSON @GRl FFI S: Yes, it's an
existing --

M5. MONRCE: That's under 2100.1

MEMBER ETHERLY: Ckay.

M5. MONRCE: Because you only have to have
parking if you're built after May 12th, 1958.

MEMBER ETHERLY: Exactly.
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MS. MONROE: The church was built in 1934

or what ever.

MEMBER ETHERLY: Right.

M5. MONRCE: They don't -- the church
itself doesn't need parking.

MEMBER ETHERLY: Ckay. Because | do
appreciate the directionin which Ms. MIller is going
with regard to just figuring out whether or not we
even need to -- to go there on the question of
par ki ng. Because does the -- does the child -- does
the child devel opnent center get the benefit of sone
of that grandfathering. | think that's the direction
in which Ms. Mller's inquiry is kind of going.
Maybe not reaching that outcone, but if you kind of
play it out, that's perhaps where she's headi ng.

M5. MONRCE: Vell, let -- let me add
something to that conment. We're also | ooking at the
speci al exception under 3104 and t he whol e questi on of
adver se i npacts.

MEMBER ETHERLY: Um hum

M5. MONRCE: And | think you need to
consider that whole idea of whether there will --
woul d -- may be adverse i npacts with fewer spaces than
four, nore spaces than four, no spaces. Qher than

just nmerely the parking variance itself, but taking
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into account the question of whether there would be
adverse inpacts or not onto the special exenption
particularly because there's two here wthin a
t housand feet of each other or whatever the cutoff is
in the reg and you're suppose to be |ooking at
curmul ative i npacts. Even thoughit'sreally one, it's
expansion of one, but there's two -- you know, two
actual locations and | would |ook at that too when
consi deri ng what ki nd of parking is necessary and what
kind of relief you want to give for parking.

CHAI RPERSON GRI FFIS: M. Ml ler

VI CE CHAI RPERSON M LLER: M. Chai rman, |
-- 1 think the threshold question is in this case
whet her -- whether or not this case is bound by 2101.1
parking requirenments for a child devel opnment center
which is four.

If -- if -- if this Board finds that we're
not bound by that and that, in fact, the special
exception requirenent just to provide sufficient
parking is what's controlling, then we don't need to
get into the issue of the variance. But, if we find
that we are obligated to follow the parking schedul e
in 2101.1, then we need to determ ne whether or not a
variance is required and -- and | don't want to sound

i ke a broken record, but in doing that, we then need
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t o backup and det erm ne whet her or not they fall under

an exenpti on.

CHAI RPERSON GRI FFI S: Al very good
points. To address themall, if we did | ook at just
205, | think it's just based on the subni ssion that we

have now and essentially fromOfice of Planning and
some of the comments that |' mhearing, conceivably we
| ook at special exenption under 205. W get to 205. 4.
W say okay, how nmany off-street parking spaces are
you providing? They say zero. W say is that
sufficient. We findit's insufficient. Then we deny
t he speci al exception based on not being able to neet
the 205.4 or in this case, we |ook at anticipating
that it is not a sufficient amount of parking and | ook
at a variance fromthat requirenent.

Now, saying the threshol d does come under
the -- the -- | think the -- the -- the parking 2101
requi renents for child devel opments centers, it does
give us an idea of what is the -- the basis for what
is sufficient or reasonable.

Then i f we woul d get any sort of exenption
because of the 18 or however many it is that are
grandfathered in, see | have difficulty and | -- |
want to use that section so badly, the 2100.6, for

this and perhaps other issues in terns of intensive
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used. But, then how do we actually -- how do you
really quantify that intensive use?

| can see an of fice buil di ng where you add
on 200 square feet and it's a 300,000 square foot
building. It's fairly clear that the intensity of use
is below 25 percent of the total intensity, but here
we have a church and just -- if we -- if anyone can
actual ly describe a typical church, but let's | ook at
the big day is -- is Sunday or worship day where
everyone cones in. Of tinme of that through six other
days, it is miniml inpact. Maybe sonme evening things
or that. Adding 50 kids, five days a week, and 16
staff is that an intensity of use increase above 25
percent of the current?

VI CE CHAI RPERSON M LLER: Okay. \What |
woul d say to that is this provision is in the parking
section of the regulations. So, | think it -- it goes
only to how parking would be affected by the use.

CHAI RPERSON GRI FFI'S:  Okay.

VI CE CHAI RPERSON M LLER Ckay. So, that
| think where you were awhile back, where you said
wel |, okay, what would the church be required to have
had as far as nunber of parking spaces? You get that
and t hen perhaps you | ook at okay, with this addition,

what nunber of spaces would -- would that require just
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by | ooking at the parking scheduled say and is that
| ess than 25 percent?

CHAI RPERSON GRI FFI'S:  Huh? So, you could
keep adding the addition and intensity of uses into
this building until you broke the threshold of 18
par ki ng space required?

VI CE CHAI RPERSON M LLER Only if 18 is --

is -- you have to -- it's related to the 25 percent.
Is that what -- is that 18 related to the 25 percent
nunber ?

CHAI RPERSON GRI FFI'S: No.

VI CE CHAI RPERSON M LLER  Ckay. \When it
-- when it crosses the threshol d of increasing by nore
t han 25 percent.

CHAI RPERSON GRI FFI'S: | see.

VI CE CHAI RPERSON M LLER: | think. | nean
that's just nmy -- the way | would interpret this.
W' re tal ki ng about parking spaces. W're not tal king
about adverse inpact wunder a special exception,
intensity of use in that context.

CHAI RPERSON GRIFFI'S: So, if intensity of
use increased the requirenment for five spaces, that
woul d be approxi mately 25 percent of 18, then you're
saying that it would not cone under -- then it woul d,

in fact, be required for a variance. | nt er esti ng.
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| nteresting argunent.

Comments? Ms. Mnroe, do you have an
opi nion on that?

M5. MONRCE: | don't know what else to
say. Maybe the last thing to say here is because it's
facts specific to this case. GCkay. Not getting into
| arger di scussion of which way to go in the future.

CHAI RPERSON GRI FFI'S: Sure.

M5. MONRCE: In this case, no parking is
bei ng provided. | don't know how that can be consi der
sufficient. That's all. | mean just -- just for this
particul ar case and therefore --

CHAI RPERSON GRI FFI'S:  Okay.

M5. MONRCE: -- as you said before, |
think i f nothing else, a variance from205.4 woul d be
necessary in this fact specific situation wthout
getting into, you know, what do we do in the future
and every other tine.

VI CE CHAI RPERSON M LLER: | just -- | just
want to respectfully di sagree because we haven't heard
any evidence yet, There -- there -- it my be
sufficient. There may be no need for parking. W
don't really know yet.

M5. MONRCE: That's true. | mean there's

not that much in the file and you haven't heard. But,
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in that case, | think re-advertising really is
necessary because we don't have any evi dence one way
or the other. W don't know how nuch parking is
sufficient or insufficient and | think it should be
re-advertised. | think that would be the safe way to
go with that.

VI CE CHAI RPERSON M LLER: Now, | -- |
t hink we need to re-advertise if we deci de whet her or
not a variance is going to be required. So, | -- |
think that's what we have to decide. Do -- do we need
a variance? Avariance doesn't turn on sufficiency of
par ki ng. Sufficiency of parking falls under the
speci al exception case and it's been advertised as a
speci al exception. So, the variance is only if -- if
-- if they don't conply with 2101.1 and are required
to.

M5. MONRCE: Well, but I -- 1 -- see |
think I disagree with that because | think that they
have to have sufficient parking, whatever you
determne that is, and if they don't have it, the only
way the special exception can be granted is if a
variance is given for 205.4 and in the past, the Board
has done that. The Board has said here's a speci al
exception with eight, you know, requirenments. You can

only neet seven. W can grant you a variance for that
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eighth requirenment and | think if zerois insufficient
or what ever nunber's bei ng provi de since we don't know
yet, woul d be consi dered i nsufficient by the Board and
a vari ance from205.4 woul d be necessary. So, | think
a variance may be necessary either way and we don't
know until we get the evidence.

CHAI RPERSON GRI FFI'S: My gosh.

MEMBER ETHERLY: | -- I'm-- |I'minclined
-- | -- 1 continue to agree with the Ofice of
Attorney General inthat it's -- it's -- | thinkit's
just a kind of cleaner process and -- and | think it's
fairly consistent with where the Ofice of Planning is
and -- and | woul d be anenabl e to neverthel ess novi ng
forward because |I'mstill not convinced that there's
a need to re-advertise and just followthe anal ysis as
it's been laid out by the Ofice of Planning which
woul d be to go to the 205 di scussi on under 205.4, rely
on 2101.1 to offer guidance as to what a sufficient
nunber would be | think as is indicated by the -- by

the Ofice of Attorney General, and once we were to

get into the evidence as it's presented, | think we
would find that -- that the nunber that's being
of fered here, i.e., zero parking spaces woul d, i ndeed,

not be sufficient and we'd probably have to go into a

vari ance di scussi on.
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But, the reason why I'minclined to nove
forward nevertheless with a variance on the table is
-- i s because we're already tal king about an exi sting
structure that itself does not provide any parki ng and
we have cl ear indication that there's anple on-street
par ki ng i nventory to support this need as well as the
ot her needs that are -- that are put forward by the
chur ch.

CHAI RPERSON GRI FFI'S:  Excellent. So, if
| understand you correctly what you' re saying is that
yes, we are proceeding with this as a variance as has
been di scussed here and al so as has been laid out by
O fice of Planning, but that we coul d wai ve our notice
requi renents of -- of the additional relief.

MEMBER ETHERLY: | woul d be in agreenent
with that direction, M. Chair.

CHAI RPERSON CGRI FFI'S:  And t hat' s where you
depart from your agreenment with QAG?

MEMBER ETHERLY:  Yes.

CHAI RPERSON GRI FFI'S:  Okay.

VI CE CHAI RPERSON M LLER:  And -- and on
what basis would we waive our -- our notice
requi renents? Wiy do you think so, M. Etherly?

MEMBER ETHERLY: | think because we' ve had

di scussion around -- where is ny -- apol ogi ze for not
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havi ng ny ANC pi ece handy. Yes, | haveit. | -- 1 --
| was -- | was hopeful that the ANC mght have
di scussed in their witten report the issue of
transportation, but there's not an indication at
Exhi bit Nunber 24 that there was a -- that was a --
such a discussion. | -- | have --

M5. MONRCE: M. Chairman, | just want to
say one -- | -- it doesn't specifically say that you
cannot wai ve notice, but waiving notice is a dangerous
thing to do. | would just -- | would advi se agai nst
it. That's all | can tell you.

Al though there are certain regulations
says you nust not waive and it's not one of them you
know, it's a -- it's a due process issue and it's the
kind of thing that goes -- often gets appeal ed. I
nmean whether or not notice was given, whether or not
it was sufficient, whether or not people got it and |
would just be wary particularly we see a |lot of
par ki ng i ssues, you know. Parking is an -- potenti al
adverse inpact on the neighborhood. It's sonething
that just m ght come back to haunt them That's all.

MEMBER ETHERLY: And -- and | -- | -- |
agree whol eheartedly with that caution. | think
there's -- there clearly is at least two places in

this application where parking is clearly part of the
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di scussion. One being 205 -- 205.4 as we discussed
and then as the Ofice of Attorney General noted, we
do indeed cone back to the issue of parking in a
somewhat indirect, but -- but fairly clear way under
the -- under the overall special exception anal ysis as
it relates to the issue of adverse affects on
nei ghbori ng property.

So, | am sonewhat conforted by the fact
that there still would be anpl e opportunity under the
advertised relief as it's currently laid out in the
application 205.4 and the special exception analysis
that parking and traffic would still be addressed and
t hat notice regardi ng those two particul ar i ssues have
al ready been sufficiently provided.

A novel and sonewhat --

M5. MONRCE: | nean | --
MEMBER ETHERLY: -- broad reading, but --
M5. MONRCE: -- | agree in the sense

parking is an i ssue, but a parking variance is not an
issue and that's -- that's the difference. | mean
general ly speaking if you're goingto go froma | esser
relief to nore relief, you re-adverti se.

| don't -- | don't how -- how burdensone
that woul d be for the applicant. It's | think 40 days

for re-adverti sing.
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I'm not sure we could -- | don't think
this will get finished today anyway. | know there's
alot nore information that needs to conme i n and nmaybe
that will be helpful to give them nore tinme to get
nore information in and we coul d re-advertise and do
the whole thing at once. | don't know.

| nmean that's up to you guys, but | don't

think putting it off a short, you know, 40 days. |

don't -- you can speak to that, but how rmuch, you know
-- how detrinental that would be to you. It mght be
hel pful .

VI CE CHAI RPERSON M LLER: M. Chai rman, |
-- |1 would strongly concur with OAG on the notice
requirenent.

In this case, it was -- the -- the notice
says it's for an application to expand a child
devel opnent center. It doesn't say anything about
getting a variance from parking and parking is very
i nportant to nei ghborhoods and we have a copy of the
ANC letter and that doesn't nmention anything about
parking. So, that -- that is not a road that | want
to go down.

But, I -- 1 -- I'"mgoing to say this one
nore time and then I'mgoing to stop. That if this

Board is anticipating that there is a question of a
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variance, | don't understand why we don't just at
| east | ook and see whet her or not they m ght be exenpt
and if they're exenpt, then we can nove forward.

M5. MONRCE: And that --

CHAI RPERSON GRI FFI'S: Okay.

M5. MONROE: -- actually mght be away to
advertise it. You may advertising the alternative.
You know, whether the variance is needed or not. |
nmean t hat m ght be one way to and then leave it up to,
you know, the applicant to determ ne or to, you know,
request one or the other or present or other and then
we can determ ne which way you want to go.

CHAI RPERSON GRI FFI'S: I ndeed. Interesting
poi nt .

Ms. MIler, | think your question is an
appropriate one to restate and that is whether the
Board finds that a variance is required and if so, is
the requirement then covered under an exenption in
some ot her section of the regul ations.

Does anyone else want to address that
further?

MEMBER ETHERLY: well, it's -- it's
interesting because | think Ms. Mller and | are
trying to do two simlar things perhaps in different

ways and | think it's inportant that we're di scussing
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that difference. One -- one is, you know, |'m just
trying to get the thing done today because | think
it's a fairly straightforward case once we get past
t hese i nportant questions.

Ms. Mller is offering away of resol ving
the issue of the inportant question which is kind of
how do we go about anal yzing this thing.

If | were to accept Ms. Mller's
anal ytical franmework just for the sake of discussion,

| would perhaps then under that analysis not be

inclined to find that there is an exception. If we
were to |l ook further into -- into section 2100, reason
being I -- | would be concerned that the anticipation

of the use here is sonewhat different from the use
t hat' s cont enpl at ed under the zoni ng regs by virtue of
the building being a church. This is where we start
to get into the difficulty of wunderstanding what
churches do today which in alot of instances are very
different fromthe traditional role and activity of
churches that m ght have been contenpl ated at the tinme
of the drafting of the zoning regul ations.

Churches today are nore than sinply pl aces
of worship. They are oftentinmes econom ¢ devel opnent
arms. They are very oftenti mes nowchil d devel opnent,

child car providers and that's a good thing. That's
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not a bad thing.

But, fromthe standpoint of talking about
t he use that's contenpl ated under Section 2100 for the
pur poses of intensification of, I mght be concerned
that by virtue of all of the new things that churches
are doi ng now, you m ght create an opportunity for --
for sonme unchurch |ike activities and once again,
don't mean that negatively. | just nean that fromthe
st andpoi nt of the zoning inquiry keep i n mi nd now t hat
churches are al so housi ng providers.

So, I'd be alittle worried of extending
t he exception by virtue of the -- of the -- of the --
t he section that we earlier quoted that woul d gi ve t he
grandf at her or the exception to the original church
views. | would be somewhat concerned in extending it
further.

CHAI RPERSON GRI FFI'S: 2100. 6.

VI CE CHAI RPERSON M LLER:  Your know, we're
danci ng around this. | mean | -- | feel like why
don't we just discuss those provisions, get the
evi dence we need on it, and -- and decide it. | don't
know that we have to advertise to the community in
order to deci de whether or not the exenption applies.

Because once we -- once we -- if it does

apply and we're out of 2101.1, then we got to 205.4
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and we determne whether the -- whether it's
sufficient and that's just a special exception
determnation. |If it's not sufficient, we -- we would
deny the application. |If it is sufficient, we would
grant it given all the other elenents fromthat.

MEMBER ETHERLY: And once again just for
t he sake of discussion, if -- if -- it would be ny
position that if we were to follow Ms. Mller
anal ytical suggestion and -- and go to the discussion
of the exenption, | would argue that the exenption
would not apply because we are talking about a
different use which would not be the use that's
cont enpl at ed under the existing section because this
is not an expansion of the church use. It's -- it's
rat her an expansion of -- of another type of use.

I'd love to argue perhaps in the
alterative --

CHAI RPERSON GRI FFI'S:  Right.

MEMBER ETHERLY: -- that they're one and
sane.

CHAI RPERSON GRI FFI'S:  Yes, | do, too.

MEMBER ETHERLY: But, it's -- it's the
awkwar dness now because of just all the different
t hi ngs that churches now do.

CHAI RPERSON GRI FFI'S: Right. And | think
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that's absolutely well said and -- and | tend to agree
inthat -- with trying to be ny anal ysis of | ooking at
a one-use conmerci al office building and expandi ng of
square footage. Then the -- it's pretty clear of how
the intensity of use changes, but now that you're
adding in an addition use, it -- you know, perhaps
it's somewhat accessory. Perhaps it isn't. But, it's
i ndependent of the church, but the facility is being
used. It's -- it's nore difficult to look at the
conpari son of -- of expansion or intensity of use.

VI CE CHAI RPERSON M LLER  You know, | --
yes, | think naybe we are treading waters here.
Because churches provide a variety of services --

CHAI RPERSON GRI FFI'S:  Right.

VI CE CHAI RPERSON M LLER: -- and t hey feed
the honel ess sonetines. They, you know, provide
| ocations for events. They -- we see a lot of child
devel opnent centers in them and | |ook at the
regul ations and it doesn't tie use to the use that has
been there since 1958 or whatever. It just says the
-- the use of a building.

So, that's the way | see it. W may
choose to disagree, but | think there's anything in
the regulations that neans that it has to be one

speci fic use.
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CHAI RPERSON GRI FFI'S: Right. It's not the

specific use. It's -- it's how you' re conparing
contrast the intensity of the uses and what your --
your point previously was | ook, this is in the parking
section. |It's just based on the parking.

VI CE CHAI RPERSON M LLER  Ri ght.

CHAI RPERSON GRI FFI'S:  Okay. Boy or boy.
There it is then.

VI CE CHAI RPERSON M LLER  Can | just say
one other -- | mean one other thought is -- | nmean it
sounds |ike you're saying that it's okay to | ook at
this if the church decided to hold services every day
of the week instead of one day of the week, but it's
not okay if they decide to make other use of -- of its
facilities such as in this case by a child devel opnent
center.

CHAI RPERSON CGRI FFI S: That's correct.
Because the parking requirenent is based on the
seating capacity of the church and not just the
seating capacity one on day, but all seven days.

VI CE CHAI RPERSON M LLER: Okay. But, then
you look at the seating capacity that would be
required -- | mean not the seating capacity. The
par ki ng capacity that would be required here which

woul d be four in ny view
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CHAI RPERSON GRI FFI'S:  Ckay. | understand
that and -- and | don't necessarily di sagree, but then
it goes into the next step of 205.4. |s zero parking

sufficient? 1Is it sufficient?

VI CE CHAI RPERSON M LLER: That's ri ght and
t hat' s when we get into our special exception anal ysis
in ny opinion.

CHAI RPERSON GRI FFI'S:  And -- and what I'm
trying to insure is that there is availability of --
of -- of recourse. Because if we go directly into
this is a special exception and find as just fromthe
-- on the application that's here, Ofice of Planning
indicates that it is not sufficient.

VI CE CHAI RPERSON M LLER:  That's right.

CHAI RPERSON GRI FFI'S:  Then it woul d fai
t he speci al exception.

VI CE CHAI RPERSON M LLER: Then it woul d
fail the special exception. Right. W would just be
in a special exception analysis. W just wouldn't be
dealing wi th vari ance anal ysis with respect to 2101. 1.

W mght find that they need ten parking
spaces.

CHAI RPERSON GRI FFI'S:  Right.

VI CE CHAI RPERSON M LLER | nean it just

woul d be within a special exception analysis.
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CHAI RPERSON  GRI FFI S: And then what

happens? Are we opening up the availability of
bringing a variance to that and not to cite a speci al

exception? Could you get a variance from 205. 4?

VI CE CHAI RPERSON M LLER: | don't think
so. | think that -- that -- | think that we have to
make a judgnent that parking is -- is sufficient. |

don't think we can say it doesn't natter that
par ki ng's not sufficient.

That's not the way | read that reg
could be wong. | don't think so though.

CHAI RPERSON GRI FFI'S:  No, |I'mnot -- no,
that's not what |'msaying. That's interesting. You
-- what you're saying is you can't bring a variance
for an elenent of a special exception requirenent.
Can you be granted a variance from 205. 4?

VI CE CHAI RPERSON M LLER: | don't think
so. | think that in -- in that case what we would
find is if they nade other arrangenents, therefore,
par ki ng was sufficient. | nean you know that's what
we usually do in mtigating arrangenents.

CHAl RPERSON (RIFFI'S: | see. So, you're
saying full steam ahead. We're not required any

speci fic nunber, but we need to create that nunber out

of this special exenption, out of the specific
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evi dence as presented in this application.

VI CE CHAI RPERSON M LLER: | am provided
that they're bound by 2101.1

CHAI RPERSON GRIFFI'S: Right. But, you're
sayi ng they're not.

VI CE CHAI RPERSON M LLER: Il -- 1 don't
think they are based on the nunbers that are floating
around, but | guess | just want to -- if they foll owed
in that 25 percent, | -- | don't think they are.

CHAlI RPERSON CRI FFI S: Ckay. Wl |, act
again in decisiveness. I think we need to proceed
with the limted time that we have this norning and
start the special exception application. | think as
this may not conpl ete today or there may be additi onal
i nformation required, that we nay actually set up some
formof re-posting or re-advertising at least for this
parking issue as it becones evident.

MEMBER ETHERLY: | -- | would agree, M.
Chair. | think that's the appropriate way to go.
Just nove forward. Gather the information that we
can. | am hopeful that in -- in the course of what
will be fairly direct and straightforward testinony
that, you know, we may very well get all the
information that we need as -- as far as it relates to

the issue of -- of parking.
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| thinkit's -- it's -- it's been clearly
-- it's been already asked and answered that the
church itsel f does not provide any additi onal parKking.
So, outside of really tal ki ng about ot her arrangenents
that m ght be nmade, once again it -- it perhaps just
begs a question of us getting into the facts of the
case to determ ne what is indeed sufficient.

| think we'll probably hear that a | arge
anount of the clientele involved in the day car
services at the <church indeed come from the
surroundi ng conmunity. So, you don't necessarily --
| think what we nay hear -- not have a huge incidence
of -- of vehicles conming to the site, but -- but I am
inclined to at | east go forward and get sone of that
t esti nony.

| -- | perhaps also feel conpelled to --
to apol ogi ze in sorts to the applicant because | agree
that this was a very i nportant discussion and a | ot of
it had to necessarily take place here at the Board
between ny colleagues and | as opposed to getting
testinmony from you

So, perhaps you felt like my God, I'm
sitting here listening to sonme pretty arcane and
nuanced debat es about zoning, but I -- | think it was

an i nportant di scussion to have and | definitely would
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t hank ny col | eague, Ms. MIller, for offering sone of
the interpretations that she's offered as -- as it
relates to resolving the -- the applicability of
Section 2100 to the case.

But, I'm inclined to at |east nove
forward, get some testinony on the record, and -- and
-- and see where we are.

CHAI RPERSON GRI FFI'S:  Indeed. Two | ast
things then perhaps. Did-- were both of you present
for your ANC presentation?

MS. MASHACK: | was present.

M5. BING She was. | wasn't.

CHAI RPERSON GRI FFI'S:  You were and the --
the -- as M. Etherly had brought up, the -- the --
there are elenents in the ANC that tal k about traffic
and security and policy protection. Wre there other
i ssues di scussed at the ANC?

M5. MASHACK: Not -- not the parking
issue. Did not cone up.

CHAI RPERSON GRI FFI'S:  Okay.

M5. MASHACK: But, like I told in the
application, there was off-street parking and since
they're so famliar with the area, they -- the | ost
that's across the street that is working on being

renovated, they -- it was t he underst andi ng okay, yes,
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that street is not used for any kind of parking and
the building that's behind us has their own personal
off-street parking also with the residents on the
street.

| think over -- | think -- | think all --
all of themhave of f-street personal parking on their
property with their houses.

CHAI RPERSON GRI FFI'S:  Okay. A quick thing
to follow up on your comrent. You said across the
street the parking is being renovated? The site.

V. MASHACK: They're working on
renovating East Capitol. | think it's -- is it
dwel |'i ngs.

MR MOORE: Eastgate.

M5. MASHACK: Eastgate. Thank you.

CHAI RPERSON GRI FFI'S:  What is that?

MR. MOORE: Eastgate is a formof public
housing site that's now Hope VI Project to be
acconpani ed - -

CHAI RPERSON GRI FFI'S:  Okay. So, they're
renovating the building that's there. | understand.

MR MOORE: No, they tore the buildings
down.

M5. MASHACK: No, they -- they -- they

tore the buil dings down.
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CHAI RPERSON GRI FFI'S:  Yes. Ckay.

M5. MASHACK: And they're in the process

MEMBER ETHERLY: So, as -- as indicatedin
the Ofice of Planning's report, Exhibit Nunber 23,
the -- the -- ny apologies. As indicated in the
O fice of Planning's report at Exhibit 23, the -- the
| ast page which shows the aerial oblique photo, there
is a property across the street | abel ed Eastgate.

CHAI RPERSON GRI FFI'S:  Correct.

MEMBER ETHERLY: So, it's currently a --
a vacant lot, but | think we can dispose of that
fairly quickly in that, of course, the church has no
ownership interest in that | ot and you haven't had any
di scussion with the housing authority about access to
that | ot or that property for --

M5. MASHACK: No. No.

MEMBER ETHERLY: -- for any type of use,
but it is there and then as you indicated at the rear
of your property, there is currently an occupied
mul ti-unit apartnent buil ding.

M5. MASHACK:  Yes.

MEMBER ETHERLY: And that unit -- that
building has a parking lot for it's own uses, but

you've not entered into any agreenment with as well.
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And just to resolve one naggi ng question
that | had, at Exhibit Nunmber 4 which shows a series
of four photographs of the -- of the church property,
there is one photograph which appears in the |ower
cor ner.

M5. MASHACK:  Yes.

MEMBER ETHERLY: And there appears to be
perhaps a -- a -- an access ranp for disabled visitors

to the church. There's a vehicle parked just -- it's
just barely within that picture.

M5. MASHACK:  Yes.

MEMBER ETHERLY: \Were is that space? |If
you could perhaps indicate on the overhead photo,
where is that space at?

M5. MASHACK: If you look on the second
picture on the --

MEMBER ETHERLY:  Yes.

M5. MASHACK: -- top, right past the
building. That is the -- the ranp. Right on the next
side. That's where that --

MEMBER ETHERLY: | see. Ckay and is --
and is that -- so, that's parking on the church
property?

M5. MASHACK: No, that is the private

owner. The next-door nei ghbor.
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MEMBER ETHERLY: | see. | see. So, that

vehicle that we see in that picture at Exhibit Nunber
4, that's -- that's the neighboring property's
vehi cl e.

M5. MASHACK: Exactly.

MEMBER ETHERLY: And you don't have any
access to that space at all.

M5. MASHACK: Exactly.

MEMBER ETHERLY: And once again as -- as
-- as you've testified to, in the rear yard of the
church, there is no way inthe -- in the area that's
| abel ed green on the Ofice of Planning's report --

M5. MASHACK: Um hum

VMEMBER ETHERLY: -- where it says rear
yard, there's no way for you to access that space for
pur poses of parking.

M5. MASHACK: Exactly. Exactly.

MEMBER ETHERLY: There's no alley.
There's no dirt path or --

M5. MASHACK:  No.

MEMBER ETHERLY: -- anything al ong those
l'i nes.

MS. MASHACK:  No.

VMEMBER ETHERLY: kay. Thank you, M.
Chai r.
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CHAI RPERSON GRI FFI'S:  Good. Let's go --

if I could just we may get some clarification here to
Ms. Monroe.

M5. MONRCE: Yes, let ne just say that |
thought that | should go talk to sonebody nore
knowl edgeabl e t han nyself and | was infornmed that the
place to begin is 2100 and the way usually | guess
traditionally it was done by the ZA is he would give
a credit for the nunber of spaces that woul d have been
needed for the church if it needed spaces whi ch woul d
have been | think 18 is what Geoff said and then you
woul d figure out how many -- under 2100.4 not 2100. 6,
but 2100.4 is when the use of the building structure
is changed to another use that requires nore parking
spaces. You would look at that and if the child
devel opnent center required nore, the difference
between the two is what they would require.

Inthis case, the child devel opnment center
only requires four we think, potentially four and the
church would need 18. So, basically, the child
devel opnent center woul d need zero.

That is the initial and then | was told
then you would go to 205 and look at the word
sufficient and use as a Board woul d have to determ ne

that that zero was sufficient and if you could get
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enough evi dence and nmake findings to that affect, it
coul d be considered sufficient.

If not, and you'd have to take the
evi dence on that, then the sufficient nunber woul d be
what ever you determined it is. One, two, ten,
what ever .

So, that's the way | was told it works.

MEMBER ETHERLY: ["ll buy that for a
dollar, M. Chair.

CHAI RPERSON CRI FFI S: Ckay. I n which
case, it does -- | think that is excellent advice
| ooki ng at both 2100.4 when use of the building has
changed to another use. It seens to satisfy sone of
t he concerns that didn't fall under 2100.6

There it is. Anyone el se have opi ni ons on
that? M. Mller?

VI CE CHAI RPERSON M LLER: No, that's fine.
|f the Board thinks it falls under 2100.4 rather than
2100.6, it's really the same -- sane concept.

So, I -- 1 -- 1 think if we could nake a
deci si on on whet her or not they're except from2101.1
based on either one, then we could proceed today.

CHAI RPERSON CRI FFI S: | ndeed. | think
that's the way we should proceed wth the

understanding that we are |looking at the origina
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structure as being required of 18 spaces and,
therefore, that is the | evel which we'd be | ooking at.

Ckay. Let's -- let's nove ahead then
That woul d t hen not require any sort of re-adverti sing
for the wvariance of the parking, but rather
mai ntaining it under the special exception. Ckay.

Let's go then to 205 and begin. We'll --
let's turn it over to you as we -- | think it's going
to be nost appropriate as you lay out your
presentation or however you want to do it, mnmy advice
woul d be to -- to | ook at 205 and to wal k down each of
t hose secti ons and see how you neet those requirenents
and then what el ements cone out of that.

But, let ne turn it over to you for your
presentati on.

M5. MASHACK: kay. According to 205
205.1, we are asking for special exception to expand
our center from15 to 50 children with 16 enpl oyees.

205.2, we will be capable of neeting al
the applicable codes and licensing. W are now in
conpliance with all the capable Iicense and | do feel
confident that we will maintain the sanme as we do as
we do -- so, we wll be in conpliance with all
appl i cabl e codes and |icensing requirenents.

2053 -- 205.3, we're located in a |ow
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traffic area with no nmgjor traffic lights or
i ntersections. Over 90 percent of our population

parents, teachers are taking transportation or wal ki ng
fromthe nei ghborhood housing. There is and will be
adequate staff available to receive and return
children from driving parents as to not create the
traffic conditions or unsafe conditions that m ght be
per cei ved.

W are -- 205.4, we are located like |
said in the corner of 51st and E Street. W asked --
we -- | don't know if we need it, but we were asking
for a variance from this because the property is
uni que. The building was built in 1934 and the
regul ations were not in place at that tine. The
building actually needs no space for off-street
parking and to reduce the size of the building wuld
be quite an undue hardshi p.

Li ke | said al so on the south and t he west
side of the property is other buildings | eaving us no
public access to the rear for nmaking the necessary if
needed of f-street parking since we cannot cross over
the private property.

205. 5, outdoor play is provided across the
street in a fenced area as indicated, as located in a

lowtraffic area. Children will cross at the corner.
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Each corner has four all way stop signs. WIIl be
adequate staff to control the children and to nonitor
as they cross across the street. The children also
wi |l be supervisedto not to create adverse situations
such as noi se and activities during playground area.

On the north side of the playground is a
vacant | ot which is actually owned by the church. The
area houses behind -- the area houses are about 100
feet fromthe playground. So, the noise won't be an
adverse affect on that.

Behi nd t he pl ayground i s an apart nent, but
only the two back units will be subject to noise
Like | said, we will have peopl e supervi se, you know,
so it be adverse affect for noise and things and that
is also 50 to 60 feet away and again, | wanted to
state we will have adequate staff to supervise the
noi se and activity levels of the children.

205.6, the church has been in existence
since 1934 and the children have been in existence
since 2004. There is |landscaping already in place.

205 -- 205.7, we wll provide off-site
play areas -- where aml at. W have -- like | said,
we have adequate staff to assist the children as they
cross the street at the corner with the all stop signs

at each corner.
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205.8, there is a center |ocated across
the street with the capacity of -- of 11 which
operates under | want to say the sanme unbrella as we
do, but we're not connected as in, you know, the
teachers working at the same center. There is no
adverse affect because the demand of child care is
very much needed in our -- our ward.

| had two ot her responses for the speci al
exceptions | believe. Yes, like |l said, we will neet
all applicable codes and | believe this will be in
har noni ous tone with the community. Therefore, not
havi ng a adverse affect on the community area.

CHAI RPERSON GRI FFI S: CGood. Thank you
very nmuch. Let's go to questions now on each of those
secti ons.

You've indicated, of course, that you
currently neet code and | i censi ng requirenments and you
don't antici pate that changi ng based on t he expansi on.

MS. MASHACK: Yes.

CHAI RPERSON GRIFFI'S: |Is that correct?

M5. MASHACK: Yes, exactly.

CHAI RPERSON GRI FFI'S:  And -- and -- and in
this -- in the -- the structure itself, it was
i ndicated that you were going to use the sanctuary

space.
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M5. MASHACK: Yes.

CHAI RPERSON GRI FFI S: And those are
obvi ously then novabl e chairs and that opens up to a
| arge room

M5. MASHACK:  Yes.

CHAI RPERSON GRI FFI'S: And you don't see
any difficulty in ternms of the occupancy, the
children's age for the -- any sort of co-licensing --

M5. MASHACK: No, actually | had spoke
with ny |icensing specialist already, you know, to | et
her know the plans that I was doing and she was |i ke,
you know, we're -- we'll be in conpliance even with
the fire codes such as sprinklers and things |ike
that. W're in conpliance because of the anount of
chil dren we have and we do have two applicabl e ranps
for the children, you know, in case of emergency and
things like that. So, | had al ready spoke with her,
you know, on the requirenments and codes and things
like --

CHAI RPERSON GRI FFI'S: Okay. Going to the
traffic conditions and not creating any unsafe
condi tions of picking up and dropping off, can -- |I'm
not really understand how it happens. It -- it's
drop-of f and pick-up on the E Street side and -- and

what kind of timng is it and how many cars do you
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normal Iy have?

M5. MASHACK: On the E Street side, they
come through the fellowship hall whichis, if you see
the car, right therein front. That door right there.
That is the drop-off point for the children.

The ti nes of drop-off is between 7:00 and
8:00 -- 9:00 a.m and pi ck-up begins as early as nmaybe
3: 00.

The nost you might see is maybe two or
three cars at any giventinme and that is |[ike a -- one
of those un-ordinary situations, but other than that,
like | said, nost of nmy parents do take public
transportation or wal k fromt he nei ghbor hood bui | di ngs
and that also includes staff, too.

CHAI RPERSON GRI FFI'S: Ckay. You indicated
under 205.6 that it is currently | andscaped, but what
-- what areas were you speaking of and -- and what
type of | andscapi ng were you indicating was there?

M5. MASHACK: The front of the area you
can see the different | andscapes and things |ike that.
That has been in place and been going on since the
church has been --

CHAI RPERSON GRI FFI'S:  Okay.

M5. MASHACK: -- built.

CHAI RPERSON GRI FFI S: And is there any
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sort of screening in the back in the rear yard from
t he apartnment buil di ng?

M5. MASHACK: Is it any what? Screening?

CHAI RPERSON GRI FFI' S:  Yes, any | andscapi ng
or fencing or anything?

M5. MASHACK: There is fencing.

CHAI RPERSON GRI FFI S: Ckay. Any ot her
guestions fromthe Board? M. Mller?

VI CE CHAI RPERSON M LLER: | -- | just want
to declare on your relationship with the other child
devel opnent center. | know we di scussed this earlier
and | just want to nail this down a little bit.

There's one executive director for both.
Correct?

M5. MASHACK:  Yes.

VI CE CHAI RPERSON M LLER:  And it's under
the unbrella of one corporation, but do they have --
what's separate about then? Do they have separate
application processes for the kids? Separ at e
bookkeepi ng? What makes them separate?

M5. MASHACK: They -- what nakes them
separate is they have different license requires. W
have -- each of themhave their own CFO. Each of them
has their own licensing from DOH. The staff are

different at each center.
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Only thingis the sane is the director and
t he executive director.

VI CE CHAI RPERSON M LLER: Thank you.
kay. Okay. And you have -- you already have the
children at the school. Correct or no?

M5. MASHACK: Not the 50. To the 15.

VI CE CHAI RPERSON M LLER.  Ch. Ckay.

M5. MASHACK: And to the 11.

VI CE CHAI RPERSON M LLER:  But, you know - -
and how do you know that they're going to be within
t he nei ghborhood and this goes to our assessnment of,
you know, traffic and parking?

M5. MASHACK: | have a waiting |ist that
isjust too long. | have people -- one in the back of
t he bui | di ng who conme and, you know, ask everyday, you
know, are you expanding. Things |like that and nost of
t hese people are in the neighborhood areas. They
m ght see us fromgetting off the bus or fromchildren
that get on the bus, you know, and seeing where
they're conming from Because fromny area, we don't
have a lot of day care centers that take children
under two and so, the need of that was greatly needed
and that's why we get a -- do get a |lot of response
from nei ghbor hood areas and we're al so i n bet ween two

el enentary public schools.
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VI CE CHAI RPERSON M LLER: And is there a

demand for parking now?

MS5. MASHACK:  No.

VI CE CHAI RPERSON M LLER:  No. GCkay. So,
and you don't anticipate one. 1Is that right?

M5. MASHACK: | do not anticipate any.

VI CE CHAI RPERSON M LLER: Ckay. Thank
you.

MEMBER ETHERLY: If | could, M. Chair,
just a follow up on -- on the parking question.

Do you know how the parking is currently
signed along sone of those streets that -- that
boundary the property, i.e., isit restrictedin--in
anyway to residential parking?

M5. MASHACK: No, it's not.

MEMBER ETHERLY: (Okay. As -- as far as
you know, is there any type of alternate side of the
street parking for street cleaning or anything al ong
t hose |ines?

M5. MASHACK: No, they don't even have
that. They don't even do street cleaning over there.

VMEMBER ETHERLY: kay. So, parking is
essentially just open -- open to whonever would like
to park there.

M5. MASHACK: Exactly. Only place they
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will not be able to park is -- you can't even see it,
but it is across the street, they have a -- a bus
st op.

MEMBER ETHERLY: Um hum

M5. MASHACK: And that's the only place,
but they don't even have a sign for no parking where
nost people would have it, you know, in bus zone.

MEMBER ETHERLY: GCkay. But, thereis a --
there is a bus stop?

M5. MASHACK: There is a bus stop.

MEMBER ETHERLY: And is -- would that be
on 51st Street?

M5. MASHACK: It is on 51st Street.

MEMBER ETHERLY: GCkay. Gkay. And as you
i ndi cated, over 90 percent of your -- your -- your
parents currently as well as your staff us public
transportation or wal k and you would anti ci pate that
being the same as you responded to Ms. Mller's
guestion. You would expect that to be the sane with
the -- with the expansion.

MS. MASHACK: Yes, | do.

MEMBER ETHERLY: W th respect to the play
area, could you indicate where the play area is? |'m
-- I'"'mhopeful that it's visible. There -- there's a

very lovely picture of it in the Ofice of Planning
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report at -- at page nunber four. It al nost nakes ne
want to relive sone of ny glory days and -- and get on
the jungle gym But, if you could, is it indicated on
the overhead nap? Your play -- on the overhead
pi cture?

MS. MASHACK: Yes, | don't have that

parti cul ar copy.

MEMBER ETHERLY: Ckay. |I'mgoing to --
l"mgoing to -- if | could Ofice of Attorney General
is making their copy available. | greatly appreciate

that. Thank you, Ms. Mller.

And as the applicant is being handed a
copy, if you could indicate and feel free to sit down,
make yourself confortable.

M5. MASHACK: As you | ook on the picture,
you cross the street and you see the vacant |ot.

MEMBER ETHERLY:  Yes.

M5. MASHACK: You see the housetop.

MEMBER ETHERLY:  Yes.

M5. MASHACK: The playground is located in
this area right here.

MEMBER ETHERLY: kay. So, as |
suspected, there's a little area just towards the
bottom alnbst in the nmddle |ower portion of the

picture. That's where the play area is | ocat ed.
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M5. MASHACK: Yes.

MEMBER ETHERLY: Is that -- is that --
that -- that property adjacent to the vacant lot, is
that the site of Samaritan One?

M5. MASHACK: Exactly.

MEMBER ETHERLY: (kay. | see. So, what
you anticipate is noving -- during playtines, noving
your young people from-- fromthat | ot back up to the
E Street, S.E. sidewalk.

M5. MASHACK:  Yes.

MEMBER ETHERLY: Then wal ki ng t owar ds 51st
Street and crossing at that intersection to go to --
|"msorry. For Samaritan Two --

MS. MASHACK: Two.

MEMBER ETHERLY: -- they're comng from
the church, crossing E Street, and then wal ki ng al ong

the sidewalk in front of Samaritan One to that play

ar ea.
M5. MASHACK:  Yes.
MEMBER ETHERLY: Correct?
M5. MASHACK:  Yes.
MEMBER ETHERLY: kay. Do you have a
sense of -- as you -- | think as you indicated i n what

| believe is Exhibit Nunmber 11, you're anticipating

your playtinmes being 10:00 to 11:30 a.m daily and
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3:00 to 5:00.

M5. MASHACK: Yes.
MEMBER ETHERLY: Ckay. GCkay. Thank you.

Thank you, M. Chair. That concludes all of ny

guesti ons.
CHAI RPERSON GRI FFI'S: I ndeed. M. Mann.
VEVMBER MANN: | just -- | want to -- |
want to namke sure that | wunderstand correctly the

operation of the facility and that is between the
hours of 7:00 a.m and 9:15 a.m 50 children will be
dropped off at this facility. Correct?

M5. MASHACK:  Yes.

MEMBER MANN:  And then those 50 children
will remain there throughout the day.

M5. MASHACK:  Yes.

MEMBER ANN: And then those sanme 50
children will depart starting at the hours of 3:00
p. m

M5. MASHACK:  Yes.

MEMBER MANN:  So, that nunber of children
then by 6:00 p.m is going to drop off to zero.

M5. MASHACK:  Yes.

MEMBER MANN: But, 50 arrive. Those sane
50 children stay there during the day and those 50

children depart at the end of the day.
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M5. MASHACK: Yes.

MEMBER MANN:. Ckay. Thank you.

CHAI RPERSON GRI FFIS: M. M ler

VI CE CHAI RPERSON M LLER: | just wanted to
ask you how many adult chaperons do you have
acconmpanyi ng how many -- what nunber of chil dren when
they' re crossing the intersections to the playground?

M5. MASHACK: W have a four-to-one ratio
and then we al so ne personally will help Iike children
that are not wal king such as, you know, wal kers or
strollers. So, it would be a two-to-one ratio for
children that are not wal ki ng.

VI CE CHAI RPERSON M LLER:  Thank you

CHAI RPERSON GRI FFI'S:  And you have quite
an age range fromsix weeks to 12 years. How -- how
do those work together and is the ratio the same with
the 12 year ol ds?

M5.  MASHACK: No, those are |like
provi sions for |like before and after care. |f we have
before and after care, instead of, you know, going
back and being relicensed and things like that, we
will go to the nmaxi num age. So, we have just naybe,
you know, 45 all-day day care children and we m ght
have five before and after care.

The before and after care changes from
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ratios as they start at five years old and it's a one-
to-15 ratio and it goes up to naybe one-to-25 as the
chil dren get ol der.

The ratios for children starting at six
weeks to one is a four-to-one ratio. Two and a half
tothreeis aone-to-six ratio and the three-year-ol ds
are one-to-eight ratio and the four-year-ol ds are one-
to-ten ratio.

Now, and usually all given times, we are
at a one-to-four ratio.

VI CE CHAI RPERSON M LLER: How does it
break down how many of each age group that you have?

M5. MASHACK: For the infants, one to two-
year-ol ds, the class can be no bi gger than eight. So,
it's two staff there at all given tinmes and fromthree
and up, they can go up to a class size of 16 and the
ratio would be for three and up i s one-to-eight.

VI CE CHAI RPERSON M LLER: Ckay. These
ratios are for class sizes, but they're different
rati os when you' re wal ki ng the kids to the playground.
Ri ght ?

M5. MASHACK:  Yes.

VI CE CHAI RPERSON M LLER  Ckay.

MS. MASHACK: And that's not a license

requirenent, but it's just a safety requirenent we do
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just for the street crossing or field trips.

CHAI RPERSON GRI FFI' S: Yes.

MEMBER MANN: | don't know if | mssed
this earlier while | was |ooking through sonething
el se, but on Exhibit -- actually | don't actually know
which -- | guess it's Exhibit 11 of ours is your
statenent of the existing intended uses and it says
that there are and will be at |east 15 parking space
provi ded for the children's drop-off and pick-up. D d
we address that specifically?

MS. MASHACK: That -- that was off-street
parking. It -- it was not indicated correctly.

CHAI RPERSON Rl FFI S: No, you nean on-
street.

M5. MASHACK: Oh.

CHAI RPERSON GRI FFI'S:  You were i ndicating
the public parking. Wat's out in terns of the --
around the church itself.

M5. MASHACK: | nean on-street parking.

MEMBER MANN: Oh, so, there's -- there's
15 spaces. It doesn't necessarily nmean that 15 spaces
woul d be open any particular --

M5. MASHACK: Right. Right.

MEMBER MANN: Fifteen spaces exist.

M5. MASHACK: It's -- yes, just public
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par ki ng.

MEMBER MANN: | see.

M5. MASHACK: Exactly.

MEMBER MANN:  Ckay.

VI CE CHAI RPERSON M LLER | just want to
follow up on that. How many -- how -- how much

parking is nornmal |y avail abl e duri ng your drop-off and
pi ck-up tinmes?

M5. MASHACK: Like |I said, it's about 15
spaces.

VI CE CHAI RPERSON M LLER: It is about 15?

M5. MASHACK: Right.

VI CE CHAI RPERSON M LLER: What -- what
kind of parking is it there? 1Is it un-zoned? |Is
it --

M5. MASHACK: Yes, it's wun-zoned and
right. They don't even specify even at the bus stop
like | said about the bus zone. So, it's no

i ndi cation of no parking, no residential parking or

anyt hi ng.

VI CE CHAI RPERSON M LLER: Ckay. Thank
you.

CHAI RPERSON GRI FFI'S:  Anything el se from
the Board? Very well. Anything else you'd like to

provi de on the case presentation at this tinme?
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MS. MASHACK: No, that's it. That's it.

CHAI RPERSON GRI FFI'S:  Ckay.
VB. MASHACK: Thank you for the
opportunity.

CHAI RPERSON GRI FFI'S: W still have a ways

to go, but let's -- let's go through Ofice of
Planning's report at this -- at this juncture. M.
Moor e.

MR MOORE: (Good afternoon, M. Chair and
Menbers of the Board. Again, |'m John Moore.

The O fice of Planning would stand on the
record with this application.

| don't know how to deal with the -- the
variance. W sort of put it in there on the right
side in case there was an error.

CHAI RPERSON GRI FFI'S: I ndeed. No, and |
think it was appropriate to do so. But, going to that
then, looking at it, you indicated in your plan that
the drop-off and pick-up plan insured the safety of
the children arriving and departing the center.

What was your understandi ng of what that
pl an was?

MR MOORE: It was essentially what the
appl i cant sai d.

CHAI RPERSON GRI FFI'S:  Ckay.
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MR MOORE: At the -- at the intersection,

there's an entrance into the church sanctuary and
since it's not going to be part of the day care
center, you can enter from 51st. The nmin entrance
will be fromE.

In the applicant's, the question that was
just raised to the applicant regardi ng the nunber 15,
after clarifying that the 15 spaces are on public
space, the applicant is indicating that there was a 15
space in the proximty to the church. Actually, when
you | ook at spots on the block in terns of parking,
actually the square block around the site, there's
upward to 50 spaces avail abl e basically all day | ong.

As | said, |'ve beenthere three different
time franes and the spaces are usually there.

But, there is a ranp right at the -- by
the way there -- there is the church and then there's
an annex buil ding --

CHAI RPERSON GRI FFI'S:  Right.

MR. MOORE: ~-- that the existing facility
is in. There's a inmmterial hallway to connect the
two facilities. There is a ranp that go up to the
child care center and right in front of it if you | ook
at ny photographs or their's, you'll see there's no

cars there. So, they can -- a parent can, especially
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when she is saying that there are only about 10
percent of the parents drive, can pull right up in
front of the center. Let a child off.

| didcautionthe applicant that we'd much
prefer that soneone fromstaff be there to pick them
up. Because her previous plan was parents actually
drove to the center, went inside with the child, and
registered the child. But, |I told her that woul d take
up sone time and space fromthe public space. So, it
woul d be rmuch better if they -- if they would sort of
pi ck them up and take them i nside.

No negative inpact at all. It was -- this
-- the date that | was there, the gentlenan who |ived
in the house next door to the ranp that M. Etherly
nmenti oned was noving in and out the -- his house and
Ms. Bing, ask her does he support your application
and she wouldn't talk to himand he indicated -- he's
the nost inpacted by this. H's house is right up --
up to the -- | don't see it wll be any negative
i npact as aresult of parking in this case which woul d
be actually be the only issue.

CHAI RPERSON GRI FFI'S: Okay. In terns of
parking, you said there wouldn't be any negative

i mpact .
MR. MOORE: | don't think there woul d be
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any negative inpact.

CHAI RPERSON GRI FFI'S:  Okay. But, is --

MR. MOORE: By the way, | did contact DDOT
on this.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. MOORE: And although they didn't send
in a report, they did call ne back. They have no
problemw th the application.

CHAl RPERSON GRI FFI'S: Ckay. And -- and
that's -- that's understood. However, if you put it
in a 205.4, what is your opinion of whether it would
provi de sufficient off-street parking spaces to neet
the reasonable needs of teachers, enployees, and
visitors?

MR. MOORE: The site -- there's no way the
site can provide the adequat e parki ng spaces. If you
|l ook at the green space in the back, we sort of
neasured it.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR.  MOORE: At best, you could get two
spaces on it, but you can't access it.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. MOORE: There's no alley and you got
to cone across private property to get to it which

isn't |egal

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

140
CHAI RPERSON GRI FFI'S:  Okay. Under st ood.

Good. Any other questions from the Board? MVs.
Mller.

VI CE CHAI RPERSON M LLER: Wuld you --
woul d you be able to say that no spaces are sufficient
in this case because there's adequate parking around
the church on the street?

MR. MOORE: | would say there's no spaces
avai | abl e because of the percentage of building onthe
property itself. Inthe alternative, this happened to
be a situation where there i s adequate parki ng spaces
on the public space to accommpdate that.

VI CE CHAI RPERSON M LLER  Did -- did you
say there were 50 or 15 spaces avail abl e?

MR MOORE: I'm -- |I'm saying the
applicant in the application though m stakenly the
applicant put that there was 15 spaces. You woul d
read it on private property. Once we clarified that
that's on public space, | said those 15 spaces that
she's referring to is right in proximty to the
bui | di ng.

" m saying that when you go around the
square block, that on a average, at |east 50 parking
spaces are available all day |ong except Sundays of

course.
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VI CE CHAI RPERSON M LLER: Ckay. That --

that sounds like a lot to ne.

MR. MOORE: There's at |east that many.

VI CE CHAl RPERSON M LLER: Ckay. And | was
wondering if you could al so just address how safe the
route is that -- that they take to go to the play area
in which they're crossing sonme intersection?

MR MOORE: Again, the intersection
they're crossing is very, very mld in terns of
traffic flow It would even be nmilder once Eastgate
i s devel oped because t hey have no parki ng requi renents
on site.

So, the -- if you came out of the main
church building, you're right at the intersection
al r eady. I f you came out of the day care, you're
about 25 yards fromthe front of it and to cross from

one side to the other side with the appropri ate nunber

of chaperons, | don't see that there's going to be an
issue of safety for the children at all in that
regard.

By the way, also when | talked to M.
Bing, there was indication that -- and | don't think
all the children go to play at the sane tinme. Sort of
group them in ternms of when they go. So, soneone

m ght manage t he nunber of children going fromtine to
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VI CE CHAI RPERSON M LLER: So, there's no
much traffic on that street?

MR MOORE: No, not -- not nuch traffic at
all .

VI CE CHAI RPERSON M LLER: Ckay. And
there's a four-way stop sign. Is that at -- at the
intersection?

MR,  MOORE: well, it's four ways, but
since the Eastgate property is being closed in, it's
actually three ways.

VI CE CHAI RPERSON M LLER: Ckay. Ckay.
Thank you.

CHAI RPERSON GRI FFI'S:  Any ot her questi ons
fromthe Board?

MEMBER ETHERLY: Just a follow up very,
very briefly, M. Chair. I -- | appreciated the
Ofice of Planning's report. | thought it was a -- a
very solid report that Jlaid out kind of the
surroundi ng area and sone of the attendant conditions.

Wth an eye towards any -- any potenti al
conditions, would it -- would it the Ofice of --
would the Ofice of Planning have any position on
whet her or not a specific limtation on the nunber of

children utilizing the playground space at any one
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time would be necessary? You did indicate in your
report that there is a -- a multi-unit apartnent
bui | di ng adj acent to the playground area. Does the
O fice of Planning -- woul d you have any concern about
t he nunmber of children utilizing the space at one tine
or you wouldn't -- you wouldn't view that as being
necessary?

MR MOORE: | wouldn't view it as being
necessary in regard that the applicant as | nmentioned
earlier take the children over in small wunits as
opposed to the whole 50 children at one tine.

| would imagine that with the additiona
35 children, they al so woul d be grouped when they go
to the playground as opposed to having the 50 at one
time on the playground. | would think that woul d be
nore than capacity.

MEMBER ETHERLY: Ckay.

MR MOORE: So, | would -- if there's
going to be a condition at all, it would be that
children go over in groups as opposed to the unit of
50.

MEMBER ETHERLY: (kay. And you heard as
was testified to by the applicant that the vast
majority of their staff and parents utilize public

transportation or walk to the facility. It is -- it
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is probably the case that the Ofice of Planning did
not doit inthis instance, but | do recall an earlier
case, | believe it was in Ward 4, where the Ofice of
Pl anni ng had occasion to actually go so far as to take
a | ook at census dat a.

Just based on your -- your three visitsto
the site which were very helpful, based on those
visits and just based on your famliarity with the
surroundi ng | ocation, would it al so be your sense t hat
in ternms of the increase, we would probably al so see
the vast majority of new parents and chil dren wal ki ng
or using public transportation to access the site?

In a way, that's a roundabout way of | ust
kind of asking based on your famliarity with the
surroundi ng nei ghbor hood and comunity, it -- it's --
it's not -- it's very nuch within the realm of
possibility that you're going to have young people
com ng fromthat community and continuing to come from
that community to popul ate the center?

MR. MOORE: By the way, although | didn't
do the census data on this one, | rarely do census
data. Has -- has to do with youth in Ward 7 and 8
because they have the highest youth popul ation of
war ds.

In this imediate area, the Mrsha

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

145

Hei ghts community, before this Board in the |ast six
nonths, there's been at |east four or five different
cases where houses have either been torn down and
renovated or new construction com ng on board and we
anticipate there to be young famlies comng into
t hose, of course, and | think | put in our report that
t here woul d be possi ble narket at the child care -- a
demand that will be net because being new children
com ng into the nei ghborhood.

But, | do expect that nost of those will
still be within wal king distance of the center.

MEMBER ETHERLY: Okay. Excellent.

MR. MOORE: Keep in mind the applicant did
indicate that there are two elenmentary schools and
they're right between the two school s.

MEMBER ETHERLY: Yes, sir. Excel | ent.
Thank you. Thank you, M. Chair.

CHAI RPERSON GRI FFI'S: I ndeed. Ms. Ml er.

VI CE CHAI RPERSON M LLER: M. Mbore, you
nmentioned in your report that DDOT was going to be
providing a report. | don't think it's cone in. Do
-- are you aware of any report by DDOT?

MR MOCRE: DDOT sent ne a fax this
nor ni ng sayi ng that they stood by the reconmendati on

with the exception of providing the report.
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| f you want themto provi de one, they can,
but they sinply transferred the infornmati on to nme t hat
t hey have no problemw th the application.

VI CE CHAI RPERSON M LLER: Ckay. Thank
you.

CHAI RPERSON GRIFFI'S:  Anything el se for
the O fice of Planning? No other questions fromthe
Boar d.

Does the applicant have any cross
exam nation, any questions of the Ofice of Planning?
M5. MASHACK: No. Thank you.

CHAI RPERSON GRI FFI'S:  Very well. Let's --
| et's nove ahead then and go to -- we will take note
of Exhi bit Nurmber 21 which is the Departnent of Health
supportive letter. Al so, actually | think that's al
| have, but -- although we do have as i s now i ndi cat ed
the -- the communication wth Departnment of
Transportation through the Ofice of Planning.

What is it?

VI CE CHAI RPERSON M LLER:  ANC

CHAI RPERSON GRI FFI S: Ri ght . Movi ng on
then to the ANG7E. W |ook at Exhibit Nunber 24.
Not seeing any representative fromthe ANC here, we
can reviewthat letter that is nowin the record which

is supportive of the application. W have identified

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

147

it several tines, but 1'Il openit up to any Board for
addi tional comment on this if need be.

Not noting any additional coments, let's
nove ahead and | can ask for anyone present of which
there is no other people, but if there were, if they
were in objection or in support of the application,
now woul d be the tine to provide testinmony. As | say,
there is no other people in the room to provide
t esti nony.

W can nove ahead at this point | believe
to any sort of closing or conclusion remarks that you
m ght have for the application.

MS. MASHACK: No.

CHAI RPERSON GRI FFI S: well, actually,
let's -- let's go back quickly to a couple of
guestions | think before we turn it over to you.

First of all, M. More's indicated the
out door play area and the -- the different sections of
children that m ght go. What is -- what is the
program for utilization of the outside?

M5. MASHACK: Well, it goes by the square
f oot age of the playground area. For every child, it
nmust be 60 feet -- 60 square feet per child.

What are we currently doing now? | don't

have the total square footage of it in ny head, but we
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go out no nore than 16 children and since we only have
15 children, we only have 15 children on the
pl ayground at any given tinme and then if they, you
know, like | say, we have both centers using one
pl aygr ound.

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. MASHACK: So, one center will go out.
Since the children are different ages, we break them
up also again for age groups where the younger
children may go out first which is a group of eight
and maybe anot her group of eight and then the ol der
children that are actually located in Center One will
go out and that's a group of 11. So, it's no nore
than 15 children at any given tine.

CHAI RPERSON CGRI FFI S: Ckay. And that's
currently?

M5. MASHACK: Yes, currently.

CHAI RPERSON @RI FFI S: And how are you
going to antici pate nowyou'll have 65 children or 60,
alittle bit nore, utilizing the playground?

M5. MASHACK: Like |I said, it will still
go by the age limts.

CHAI RPERSON GRI FFI'S:  Okay.

M5. MASHACK: And also the |icensing

requi renents which is 60 square feet per child.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

149
CHAlI RPERSON GRI FFI'S: And -- and how nuch

time do you do outdoor exercise?

M5. MASHACK: They have at | east two hours
today -- in -- in one given day. So, it nmay be half
an hour in the nmorning or an hour in the norning and
an hour in the afternoon or vice versa. Sonetines
t hey change due to, you know, weather -- inclenent
weat her --

CHAI RPERSON GRI FFI'S:  Sure.

M5. MASHACK: -- and things |like that.

CHAI RPERSON @RI FFI S: Sur e. So, if you
did -- say you did three groups at two hours each,
that neans conceivably the playground is full six
hours out of the day.

M5. MASHACK: Depends on the age limt of
the children. If it's -- let's say we have the one
center at 11:00 or whatever instead of the two hours
-- | nean it's -- it's -- like if I go out at 10:00,
it mght have two groups which is 15. W have only 15
in the center. So, that's an hour and two hours in
the norning, two hours in the afternoon. So, it m ght
be four or it mght be five. It depends on how many
children are there and what the weather is for that
day.

CHAI RPERSON GRI FFI'S:  Right. GCkay. Now,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

150

the Ofice of Planning's report indicates that the
Samaritan One is fenced in. | -- 1 didn't see that
fromthe aerial photograph, but is the entire property
fenced in or just the playground?

M5. MASHACK: It's -- the entire property
is fenced in.

CHAI RPERSON CRI FFI S: And what Kkind of
fence is it? Is it a chain-link fence four feet high
or is it a wood fence?

MS. MASHACK: We have a chai n-1ink around

it. It's a wod fence that cuts off where the bus is.
CHAI RPERSON GRI FFI'S: | see.
MS. MASHACK: But, that's -- the wood

fence is a higher fence. But, the chain-link is al
around the unit.

CHAI RPERSON CRI FFI S: Ckay. Yes, Ms.
Mller.

VI CE CHAI RPERSON M LLER: M. More from
O fice of Planning stated that he thought it would be
a good idea to have a staff person greet the children
that are being dropped off in the norning. Do you
have a comment on that?

M5. MASHACK: Yes, | told himthat would
-- | thanked him for that advice and that would be

somet hing we would do to cut down on the traffic and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

151

adverse, you know, conditions for that and that'I| cut
of f on peopl e staying in the parking space and thi ngs
l'i ke that.

VI CE CHAI RPERSON M LLER: How many staff
woul d you anticipate doing that? One or tw or --

M5. MASHACK: | believe one would be a
sufficient. Because fromwhere the street is to the
door, it's not nore than a wal k and signature on a
pi ece of paper and to walk the child in.

VI CE CHAI RPERSON M LLER: So, but what
happens with -- | guess with those that are six weeks
or something? Wuld their parents carry themin then
or sonet hi ng?

M5. MASHACK: Usually they have carriers
or it's no problemw th us carrying thembecause if we
greet themat the door, we still pick themup and t ake
t hem i n.

VI CE CHAI RPERSON M LLER: Ckay. | guess
--and I"mjust trying to figure this -- logistically
how it will work. If -- if you were to take one of
the children, then you would |eave that spot and

sonmebody el se mght come. You wouldn't be there to

greet the next person. But, is it such a short
di stance that you go back and forth fairly -- or
what ever - -
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M5. MASHACK: It's a very short distance.

| f you can sit there and | ook at the car through the
door, it's no probl emgoi ng, you know, in, taking that
child in and coming to the next one and |ike | said,
we have such a |ow nunmber of parents that actually
drive.

VI CE CHAI RPERSON M LLER  Ri ght.

M5. MASHACK: It's -- it's very rare that,
you know, we have to do that.

M5. BING O either she could have that
where a parent is out there to greet the parent -- the
staff is out there to greet the parent. Then there is
a staff at the door because we have a bi g wi ndow ri ght
there at the front that you can see. So, you would
have a staff at the front door and then a staff out at
the curb to great the parent. Then that way that
staff can bring the child to the parent -- to the
staff that's standing at the door and then she can go
back to the curb and --

VI CE CHAI RPERSON M LLER: Right. Ckay.

MS. BI NG -- if there another parent
pul l'i ng up.

VI CE CHAI RPERSON M LLER  And -- and what
nunmber drive now out of the -- the nunber that are
t here?
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M5. MASHACK: It -- likel said, it's nore
than -- it's -- it's -- over 90 percent of our parents
are -- and staff do take public transportation. So,
maybe out of the 15, | mght have nmaybe one or two

parents that drive.

VI CE CHAI RPERSON M LLER: kay. And --
and with the playground, you have a certain anount
that use the playground. Was it eight? What did you
say eight or 15 at that tinme?

M5. MASHACK: It depends on the age of the
children. Let's say | wouldn't put ny infants with ny
three and four-year-ol ds.

VI CE CHAI RPERSON M LLER  Ri ght.

M5. MASHACK: So, right now, the Center
Two mi ght go at the same tine because nost of themare
under two years of age and they'l|l use the playground
and it'll go by the square footage of the playground.

| do not have the exact square footage,
but I go by the |license and --

VI CE CHAI RPERSON M LLER  Um hum

M5. MASHACK: -- and there's no-- it's 60
square feet to -- per -- per child. So, | don't go
over that ratio

VI CE CHAI RPERSON M LLER:  So, basically,

t he pl ayground's going to be used for nore hours with
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nore children being in.

M5. MASHACK:  Yes.

VI CE CHAI RPERSON M LLER:  And have you had
any conplaints at all with respect to noise?

M5. MASHACK: |'ve never had one.

VI CE CHAI RPERSON M LLER: Ckay. And your
hours of operation they're 7:00 to 6:007?

M5. MASHACK: Yes, 7:00 a.m to 6:00 p.m

VI CE CHAI RPERSON M LLER:  And t hat's what
you anticipate themremaining -- that remaining?

M5. MASHACK: Ch, yes.

VI CE CHAI RPERSON M LLER: That works?
Ckay. Thank you.

MEMBER ETHERLY: One very brief question,
M. Chair. How -- how many of your staff currently
drive?

M5. MASHACK: One.

MEMBER ETHERLY: And where does that one
person park? Just on the street?

M5. MASHACK: There | go.

MEMBER ETHERLY: Adjacent to the --

M5. MASHACK: Right there. Use the -- if
|"mnot right here, I'm--

MEMBER ETHERLY: Ckay.

M5. MASHACK: -- parked across the street
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in front of where they have --

MEMBER ETHERLY: Got cha.

M5. MASHACK: -- the cutoff.

MEMBER ETHERLY: GCkay. And -- and how do
you -- where do you normally pull your staff fronf

M5. MASHACK: \What do you nean?

MEMBER ETHERLY: Let's say as -- as you --
you know, if your application is successful and you
begin to staff up, how do you nornmally -- how do you
normally recruit staff nmenbers or how would you go
about doing it? Just very briefly.

VB. MASHACK: I do newspaper
adverti senents.

MEMBER ETHERLY: Ckay.

M5. MASHACK: And | do get a | ot of people
fromword of mouth. | have a few of ny parents that
are in child devel opnent that are --

MEMBER ETHERLY: Ckay.

M5. MASHACK: -- you know, show ng concern
of , you know, wanting to partici pate.

MEMBER  ETHERLY: Got cha. Ckay.
Excel l ent. Thank you.

CHAI RPERSON @GRl FFI S: And just for
clarification, you indicated 50 children. You talked

about some of the ol der ones are for after school and
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if you enroll 45, then you mght have five after
school. But, clarification, is there a difference or
what is the difference between the nunber of children
on site at one tinme and the nunber of children that
are actually enrolled? Are they two different
nunmber s?

M5. MASHACK: They can be, but at any
given tine, they cannot be over your |icense capacity.
Let's say | mght have a group conme in from |ike
before and after care. Like | said | mght have five
children conme in for before and after care. They're
not there during the whole day. So, they're gone by
8: 00 because they're going to school.

CHAI RPERSON GRI FFI'S: | f | under st and what
you' re saying, your license capacity actually is then
t he on-site nunber.

M5. MASHACK: Exactly.

CHAI RPERSON GRI FFI S: And so, you're
saying that you have a |icense capacity of 50 and
that's your on-site nunber.

M5. MASHACK: Exactly.

CHAI RPERSON GRI FFI'S:  That doesn't -- and
you said that there could possibly be a difference
nmeani ng you coul d concei vably have a hundred enroll ed

t hen, but have 50 that were on site if one cane in the
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nor ni ng and one cane in the afternoon.

M5. MASHACK: Things |ike -- no. No. No.
No. That's just like a provision. Like if |I have a
children that does not cone all day.

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. MASHACK: That's only a spot, but a
hundred would be -- | don't even know what to say
about that, but no, that's at any given tine because
what if school is closed or sonething like that
That's why | say | always have like a few extra spots
before -- before and after care. Because sonething
m ght happen where the school is closed that day or
whatever. So, it wouldn't go over ny |icense capacity
if they were there. But, it just mght go over the
regul ar age group where I will have -- ny license w ||
say | can have 12 years old. So, | won't, you know,
nmess with that.

CHAI RPERSON GRI FFI S: Ckay. But, for
total clarity in the application that we -- you have

forwarded for us, it's 50 children on site at one

time?

M5. MASHACK: Right.

CHAI RPERSON GRI FFI' S:  Ckay. And how about
trash renmoval and issues of that nature? Were -- is
that -- where does that take place and how is that
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done?

M5. MASHACK: W have a trash renoval
service that comes to pick up the trash.

CHAI RPERSON GRI FFI S: And it's once a
week, tw ce a week?

M5. MASHACK: Twi ce a week | think.

M5. BING About three tinmes a week.

CHAI RPERSON GRIFFIS: Is it?

M5. BING  About three to four times a
week.

CHAI RPERSON GRI FFI'S:  And you do -- do you
do food preparation on site at all?

M5. MASHACK: We have food catered in.

CHAI RPERSON GRI FFI'S:  Okay. Yes.

VI CE CHAI RPERSON M LLER | just want to
foll ow up on the Chairman's questi on about on site at
one tinme and nunber of children.

If you're limted to having 50 on site at

one tinme, but if -- if we were to give you an
enrol | ment nunber, how many -- how many woul d t hat be?
It sounds like it would be -- you m ght be seeking

nore than 50.
M5. MASHACK: What | was sayi ng about |ike
the age requirenent, the age restrictions on the

children, we -- | get a license if | am approved for
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a license of 50 children saying | can have children
fromthe age ranges of six weeks to 12 years of age.
|"m not saying | will have 50 children that are two
years old or 50 children that are, you know, three
years old or whatever. That's just saying at any
given time | can have 50 children and they can be

anywhere from age six weeks to 12 years of age.

VI CE CHAI RPERSON M LLER: Yes, | hear
t hat . |"m wondering if you can -- can tell though
when he said well, then you could have a -- you m ght

have a hundred children enrolled and you said oh, no
way woul d you have a hundred children

You know, with -- with respect to how nany
children you woul d accept for your program given the
capacity of 50 at one tinme, how many woul d you accept
in your programor would you seek to accept?

M5. MASHACK: Fifty children

VI CE CHAI RPERSON M LLER  Fifty.

M5. MASHACK: Fifty children

VI CE CHAI RPERSON M LLER:  Peri od?

M5. MASHACK:  Yes.

VI CE CHAI RPERSON M LLER: Ckay. Thank
you.

CHAI RPERSON GRI FFI'S:  Okay.

VI CE CHAI RPERSON M LLER:  Ckay.
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CHAI RPERSON GRI FFI S: There it is. I

don't have any other further questions. Does anyone
el se have any other questions? Carifications? No
required information.

Let's turn it over to you. Any closing
remar ks that you mi ght have?

M5. MASHACK: No, that's it. Thank you
for the opportunity.

CHAI RPERSON GRI FFI'S: I ndeed. Thank you
very much. One last question M. Etherly was --

MEMBER ETHERLY: No. No.

CHAI RPERSON GRI FFI'S: No, go ahead.

MEMBER ETHERLY: No, your question.

CHAI RPERSON GRI FFI S: | ndeed. | ndeed

Otentinmes child devel opnent center and especially

ones that are being established -- whether expanding
or -- or being established, there is a tine
requi renent places on the special exception. For

i nstance, it woul d be approved for five years or seven
years.

Do you have any conment on that if we were
to |l ook at doing this as a proposed approval of five
years?

M5. MASHACK: | would ask would that be

the mninmum or the maxi num because it is a little
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hardship to go through all of these different steps
for the exception. Especially if it's not going to
change. The arrangenents are not going to change.

CHAI RPERSON GRIFFIS: Right. And that's
an interesting point about what woul d conceivably be
changi ng and what woul dn't need to be | ooked at.

Let me open it up to coments or questions
fromthe Board. There's a couple of things that |
| ook at interns of this specific site, but there's an
awful lot of potential devel opnent happeni ng around
the area. That would start to inpact street parking
as -- as we've |ooked at the parking issue and al so
the -- the traffic.

It seens to be as you've characterize it
fairly calm a tranquil place at this point, but wll
that be the sane in five or seven years?

These ki nd of aspects m ght be changing in
-- in --in that kind of tine frane.

Ms. MIler, you had comments.

VI CE CHAI RPERSON M LLER:  No, that's what
| was going to say. That m ght be changing and then
| -- I'm wondering if Ofice of Planning has an
opi ni on.

MR MOORE: |In the opinion of the Ofice

of Pl anning, the application should be considered for
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five years.

As we've nentioned, the -- the area is
ener gi ng. It is changing and I would want to have
anot her opportunity to look at this after five years
to see if any conditions changed.

Exanple, the applicant indicated the
church owned the property on the corner. Could that
property be devel oped for sonme reason? Could it be
even parking given what the denmand nay be in addition
to the demand at the center? Could it be nore than 50
in five years?

So, | would want to ook -- go to the --
to the m ni mumperiod as opposed to t he maxi mum peri od
in that regard.

CHAI RPERSON GRI FFI'S:  Comment or reaction
to Ofice of Planning's --

M5. MASHACK: | do understand that and |
can -- can | -- | can agree to that. | can accept
t hat .

CHAI RPERSON GRI FFI'S: Okay. Very well.
Anyt hing el se? Any other additional needs? | think
we' ve sufficiently wal ked t hrough the -- the tests and
have had testinony addressi ng each of those, but |et
nme open up to any Board Menbers that would like to

indicate information that we should keep the record
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open for.

If there is no indication of that, |I'm
willing to proceed today if -- if the rest of the
Board is inclined to do so.

MEMBER ETHERLY: M. Chair, it would be ny
notion to nove approval of Application Nunber 17338 of
Little Samaritan Child Devel opnent Center pursuant to
11 DCVMR 3104.1 for an special exception to allow
expansi on of an exi sting child devel opnment center from
15 children and four staff to 50 children and 16 staff
under section 205 at prem ses 5100 E Street, S.E. and
woul d invite a second.

CHAI RPERSON GRI FFI'S: | second the notion
with discussion of conditions.

MEMBER ETHERLY: | would be entirely in
agreenent with that and thank you, M. Chair.

Wth respect to what we' ve wal ked t hrough
under the Section 205 analysis, | think everything --
I think the record has been satisfactorily,
sufficiently, and adequately filled out with regard to
some of the key factors.

"1l speak specifically to the issue of
205.3 and 205.4 and 205.5 as it relates to the play
space.

First, with regard to 205.3, as -- as |
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m ght anticipate a particular condition being brought
forward, | think it would be useful. [|'mnot wedded
toit, but to the extent that it mght be a desire to
include as a condition that a staff nenber be
avai | abl e, at m ni numone staff nenber, to assist with
pi ck-up and drop-off coordination at the front of the
center.

| would be anmendable to that, but | did
not necessarily feel that there were any otherw se
obj ectionable traffic conditions or unsafe conditions
that were identified in the record or in oral
testinmony that we recei ved today regardi ng pick-up or
dr op- of f.

Wth regard to Section 205.4 and t he very
critical issue of sufficient off-street parking spaces
to meet the reasonable needs of teachers, other
enpl oyees, and visitors, | think we had very, very
strong and conpelling testinony and in this particul ar
i nstance, the sufficient nunber of parking spaces to
neet the reasonable need in nmy opinion would very --
woul d very well be zero based on the testinony of the
applicant that the vast mpjority, 90 percent at
m ni mum of the existing parents and staff of the
facility use public transportation or walk to the

facility and that that trend would be expected to
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continue with a -- with any -- with the introduction
of increased nunbers of staff and -- and clients to
the -- to the center.

There is -- there's been testinony to the

affect that there is existing public transportation
which is relied on heavily and due to the proxi mty of
two existing elenentary schools in the vicinity and
the Ofice of Planning's highlight of the fact that
Ward 7 continues to be the ward that | eads our city in
terms of its incidence of -- of young nmenbers of the
popul ati on. | think clearly we're tal king about a
need in the Marshal Heights conmunity that is -- that
is being satisfied and addressed by this particul ar
facility such that it's a facility where people are
wal king or using public transportation and not
necessarily driving to on a pretty high basis.

So, | think the record is very clear and
-- and -- and speaks for itself as it relates to the
i ssue what is sufficient here.

That m ght not necessarily be the case for

all of the facilities of this nature that cone before

us and perhaps this -- you mght even go so far as to
say that this is a rare incidence, but |I think the
record clearly -- clearly supports afinding that this

-- the reasonabl e needs here are indeed zero at this
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particul ar juncture.

As we will perhaps speak to |I think that
a five-year tinme frane would be an appropriate
condition to add here because as was i ndicated by the
Ofice of Planning, this community is continuing to
grow and that is a very good thing and that's going to
be a good thing for your operation, but it wll
i ndeed, | think, perhaps nmerit a |l ook down the |ine at
where we are.

Not because we're worried about what
you're going to do, but we're -- we're -- we're
worried about the direction in which the comunity
wi |l be heading with additional devel opment such t hat
the -- the issue of parking and traffic nay indeed
change over the next five years.

Wth respect to 205.5 and the issue of
play space, | think it has been adequately laid out
that the plan which is -- which has been offered by
t he applicant woul d address any and all concerns that
m ght be raised with regard to the issue of play
space. | did not hear anything to suggest that there

woul d be any unsafe condition or concern raised by the

-- the -- the -- the plan for noving your young peopl e
from the subject property to the -- the -- the
pl ayground space at the -- at the other location. So,
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| don't feel any need to offer any additional
conditions or otherw se to address concerns there.

As the Ofice of Planning noted in its
report, there were no nmmj or concerns about any noise
i npacts that woul d be created because you are keepi ng
t hose play groups to a small and concentrated nunber
and wi | I have adequately chaperon resources for those
young peopl e who are naking use of the out ground --
of the outside playground space.

As related to 205.7, I'lIl just speak to
that briefly. Once again, | don't think there's
anyt hi ng that needs to be done to address any concerns
regar di ng endangernent of your -- of your -- of your
young people. You're not crossing any najor arterial
streets or intersections.

The proximty between your |ocation and
the other location, Samaritan One, with respect to
205.8, | have not heard anything on the record which
woul d suggest that there is any -- when you | ook at
the totality of those two locations, there's any
adverse i npact that needs to be spoken to or addressed
t here.

And then just with regard to the overal
speci al exception test as it relates to the -- to the

i ssue of being in harnony with the general purpose and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

168

intent of the zoning regulations and map, | think this
use clearly is considered to be conpatible with the
underlying uses in this particular zone district and
as was discussed to an intent by M. More in his
presentation, thereis clearly a need for this type of
service in the subject -- subject comunity and so, |
think that there is a strong sense of -- of -- of
cohesion there between what you're trying to do and
the overall residential character of -- of the
comunity.

"Il leave it there, M. -- M. Chair. |
just once again appreciate the applicant's tinme and
patience as the Board walked through sone very
i nportant questions that perhaps were a little
cunbersone to -- to sit and listen through, but |
think t hey were i ndeed i nportant questions as we nove
t hrough this application.

Thank you, M. Chair.

CHAI RPERSON GRI FFI S: Thank you. Very
well said. Ohers? M. Mller

VI CE CHAI RPERSON M LLER: That was very
t horough by M. Etherly. | just want to add a coupl e
of things.

Wth respect to 205.4, we spent a | ot of

time dealing with this parking issue. So, | want to
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make sure that we state that, in fact, parking is
sufficient not only because hardly any of the
children's parents drive to the center, but al so that
there is so nuch parking available in the area. The
applicant has stated in Exhibit 5 that there are

usual |y 15 spaces avail able for drop-off and pick-up

and O fice of Planning stated that there are -- are 50
spaces usually available within the -- the vicinity.
So, that's a -- a great anount of parking and that's

why | think that we can easily find that 205.4 is net.
That this -- there's sufficient off-street parking
spaces even though that nunber is zero.

Also, I -- | want to add that also DDOT
found that parking and traffic posed no problens with
respect to this facility.

CHAI RPERSON GRI FFI'S:  Excellent. Any --
any others? Very well. Very well put and
del i ber at ed.

We do have a notion before us. |It's been
seconded. Let me ask for all those in favor signify
by sayi ng aye.

VI CE CHAI RPERSON M LLER  Wait. Wait.

CHAI RPERSON GRI FFI'S:  Qoh. |'msorry.

VI CE CHAI RPERSON M LLER: 1" msorry. Wat

are the conditions?
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CHAI RPERSON GRI FFI S: Yes, he did walk

t hrough the conditions, but --

VI CE CHAI RPERSON M LLER  Oh.

CHAI RPERSON GRI FFI S: -- you want to
reiterate then

MEMBER ETHERLY: Just to sunmmari ze.

VI CE CHAI RPERSON M LLER: Good. Yes, |
didn't realize that's what he was doi ng.

CHAI RPERSON GRI FFI'S:  Okay.

VI CE CHAI RPERSON M LLER: Can -- can | --
can we try to?

MEMBER ETHERLY: So, just to summari ze,
that would be with a -- with -- the special exception
approval would be for tine of five years at the

concl usi on of which the applicant, of course, would --

would -- would cone back for additional special
exception review. So, the -- the tine would be five
years.

VI CE CHAI RPERSON M LLER  Um hum

MEMBER ETHERLY: And that there would be
-- condition nunmber two would be that a -- at |east
one staff nenber woul d be available to direct pick-up
and drop-off operations at the facility to aid with
t he novenent of students to and fromthe facility.

Those would be the two conditions that |
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had i n m nd.

VI CE CHAI RPERSON M LLER: Ckay. | just
want - -

CHAI RPERSON GRI FFI' S:  Ri ght and you -- you
didn't choose to go to, but you enunerated, of course,
in your notion itself the 50 children on site at one
time, the operation tine of 7:00 to 6:00 Monday
t hrough Friday, and then that ages from six weeks to
12 years of age.

MEMBER ETHERLY: Correct.

VI CE CHAI RPERSON M LLER: Do we want to
say 50 at one tine or we just want to say an
enrol | ment of 50? That nunber was the sane.

CHAI RPERSON GRI FFI'S: It was now.

VI CE CHAI RPERSON M LLER: | would --
that's --

CHAI RPERSON GRI FFI'S:  The direct testi nmony
that | heard was --

VI CE CHAI RPERSON M LLER  -- that's what
| would prefer.

CHAI RPERSON GRI FFI'S:  -- that -- that the
-- the -- the testinony was that the -- they were
licensed for 50 and that that's what that would be.
It could conceivably be a different nunmber even if

it's 55 enroll nent.
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MEMBER ETHERLY: Vell, then -- they've

then offered up that it would -- that it never would
exceed 50.

CHAI RPERSON GRI FFI'S:  Okay. It's okay by

VI CE CHAI RPERSON M LLER: | think that's
easier to nmonitor. | mean an enroll ment nunber.

CHAI RPERSON GRIFFI'S:  Fifty enroll ed.

VI CE CHAI RPERSON M LLER:  Yes.

CHAI RPERSON GRI FFI'S:  Okay.

VI CE CHAI RPERSON M LLER  Ckay.

CHAI RPERSON GRI FFI'S: M. Etherly.

MEMBER ETHERLY: No objection, M. Chair.

CHAI RPERSON CRI FFI S: Excel | ent. CGood.
Any other conditions then? Everyone clear on the
condi ti ons?

Yes, M. Moy.

MR MOY: Does -- did the Board nention
staff? You nentioned children.

CHAI RPERSON GRIFFI'S: Oh, I'msorry. No,
we breezed over that very quick, but it was in there.
In M. Etherly's deliberation, it was 16 staff.
Excel | ent point.

VI CE CHAI RPERSON M LLER  Ri ght.

CHAI RPERSON CGRI FFI' S:  Okay. Anything el se
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that we were mssing? Anything else? Very well.
Then back to it. We have the sane noti on which has
been seconded. Let ne ask for all those in favor of

the notion signify by saying aye.

(Ayes.)
CHAI RPERSON GRI FFI S: And opposed?
Abstai ning? Very well. Wy don't we record the vote?

MS. BAI LEY: M. Chairman, the vote is
recorded as 4-0-1 to approve that application. M.
Etherly nade the notion. M. Giffis second. Ms.
Mller and M. Mann are in agreenent wth the
conditions as stipulated and are we doing a full
order, M. Chairman, or a sumrary order?

CHAI RPERSON GRI FFI S: Do you have any
opi nion on whether you would like a full order or a
summary order or clarification of what the -- the
difference is?

MS. MASHACK: | guess a sunmary order.
Because | -- | understand what you're saying.

CHAI RPERSON GRI FFI'S:  Yes. GCkay. And |

don't see any reason -- we obviously don't have any
opposition in this case. | think it's very clear in
terns of the -- the record that's been set. | think

it would be appropriate to waive our rules and

regul ations and i ssue a surmary order. O course, it
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does outline all the conditions and the specificities
of the operating agreenment under which you will | ook
to the special exception for.

So, we're -- let's -- let's nove ahead
with that.

MS. BAILEY: Summary order, M. Chairman?

CHAI RPERSON GRI FFI'S: | ndeed.

M5. BAILEY: And |I'msorry, sir. The --
the | ast condition that you indicated is no nore than
50 children on the site at any one tinme. Was that --

CHAI RPERSON CGRI FFI'S:  Actually, it was an
enrol | ment nunber that was a condition.

MS. BAILEY: GCkay. GCkay. Thank you.

CHAI RPERSON GRI FFI'S:  Good cl arification.
Excellent. Very well. Anything else on this case?
| don't think so.

Agai n, thank you very nmuch. M. Etherly
was right in saying we appreciate your patience and
under standing as we got through the | egal questions,
but obviously we've gotten to a point that was well
served by everyone.

So, enjoy. Good luck in your increase in
enrol | ment.

And, Ms. Bailey, is there any other

busi ness for the Board in the norning session?
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not for the

nor ni ng.

CHAI RPERSON GRI FFI S: Excel | ent. Very
well. Then let's adjourn the norning session.

(Wher eupon, the hearing was recessed at
12:47 p.m to reconvene at 1:28 p.m this sane day.)

(202) 234-4433
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AAF-T-EERNOON S-ESSI-ON
1:28 p. m

CHAI RPERSON GRIFFI'S:  Very wel | . Let's
call to order the afternoon session on the 28th of
June 2005. The -- excellent. Thank you, M. Nyarku.

| am CGeoff Giffis, Chairperson.

Wth ne today is Ms. Mller, the Vice
Chair, M. Etherly, and representing the National
Capital Planning Commi ssion is M. Mann.

| understand we have one brief item of
busi ness for the Board this afternoon. So, |I'mgoing
to dispense with reading ny entire opening, M.
Bai l ey, and say a good afternoon to you and turn it
over to you.

MS. BAILEY: M. Chairnman, thank you and
good afternoon to you as well.

And the matter before the Board at this
time is Appeal Nunmber 17325, Wagtinme LLC. The appeal
has been w thdrawn by the appellant. So, that
particul ar case is no | onger before the Board at this
time, sir.

CHAI RPERSON GRI FFI S: Excellent and is
there any other business for the Board in this
afternoon's session?

MS. BAI LEY: The only business this
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afternoon, M. Chairnan.

Okay. Very well, then| say we adjournto
[ unch.

| f there's nothing further, let's adjourn.

(Wher eupon, the hearing was concl uded at
1:29 p.m)
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